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BLUE SKY REGISTRATION, NOTICE FILING AND OFFERING DOCUMENT
REQUIREMENTS APPLICABLE TO
MUNICIPAL BONDS

Or
| GET BY WITH A LITTLE HELP FROM THE FEDS
Introduction

A. Purpose of this Papand Majg Findings The purpose of this paper is to identify
the legal bases for municipal bond blue sky law practice, with the goal of protecting underwriters
and remarketing agents frofh) state seurities commission cease and desist orders and lawsuits
for injunctive and otherelief and(2) bondholder lawsuits for refunds. The medium by which
this goal is accomplished is the blue sky memorandum, which provides advance warning to
underwriters andemarketing agents of actions which need to be taken in certain jurisdictions
before the bonds may be offered for sale to the public.

This papersummarizest at e securities (or Ablue skyo)
offering documentrequiremerg (and rel ated Nfexempt securit
requirementy applicable to publicly offered bonds, notes and other evidences of indebtedness
issued by states, political subdivisioresg cities, counties, tows) etc.) and instrumentalities
thered( col |l ectively,? Amunicipal bondso0)

A major theme of this paper is thalub sky analysis i®ften hampered by a lack of
interpretive state law authority that can be relied upon as precedent by third parties, but

'!An fiexempt securityo exemption isnbdomased upon
example, a security issued or guaranteed by a bank. Exemptions from blue sky requtrehents

are basedonhe nature of the purchaser are generall
exemptions andre ofterrelied upon when an exempt securgynot availableFor a discussion

of exempt transaction exemptions available in connegtitmoffers and sales to certain

financial institutions and institutional investors, see Thomas N. Harfiregything You Always

Wanted to Know About Exempt Traaosans But Were Too Bored to A3KE BOND LAWYER®,

issue dated December 1, 2J@8reinafterEXEMPT TRANSACTIONSARTICLE].

“This paper discusses situations in which registration may be requireddbestibt discuss

what is needed to carry out a mupa bond blue sky registration, becausemy experience,
registrationof municipal bondsire extremely rarel believe this occurs because the latitude
given to securities administrators to determine whether a registration statement meets blue sky
law requirements and the inability of a practitioner to predict when a registration will become
effective are simply not compatible with the scheetrigen business of underwriters. For these
reasons, | do not recommend registration as a method of statekyl law compliance for

municipal bonds.



occasionally a practitioner can firal way to an answer (or get by, if you will) by taking
analogous federal securities law authority into account.

This paper is intendeith partto update, expand arglipersedeny paper ent i t|
Effects of NSMIA on Blue Sky Requirements ApplicableMa ni c i p al Securities
Paper o), which was originally published on t
Lawyers (ANABLO) i n 2001 and which has been
(ANSMI A0 i s an acr on esMafkesrimptoremeniNAattofi1996.)a | Secur

€
0
I

The major findings of this paper are:

(2) Lack of Definitions One of the major problems faced by blue sky practitioners
is the lack of definitions of essential terms. Most state blue sky laws are based otheither
Uni form Securities Act of 1956 (the n1956 Act
Amendment s) (the A1985 Act o) and the Uniform
collectively with the 1956 Act, albaf dhich weee 1985
promulgated by the National Conference of Commissioners on Uniform State Laws
(ANCCUSLO) .

None of the Uniform Acts contasndefinitions of the terms political subdivision or
instrumentality. Except for Coloradthe District of Colunbiaand South Dakotéwhich have
adopted the federal approach in construing these fenodlue sky law provides definitions of
the terms political subdivision or instrumentality. These terms provide a large portion of the
basis on which one concludesether or not the municipal bonds in question are exempt from
registration and notice filingsHowever, as discussedection I.A.2.(f), infra, | believe that
when the issuer in question is located outside the boundaries of the blue sky jurisdiction in
question (hereinafofesnt at ef ersrsaukrtog asndan h@odbton
covered securities under NSMIA, then the meanings of the terms political subdivision and
instrumentality are determined by federal law, rather than statebewause a federal law,
namely, NSMIA, has prempted the ability of states to impose registration, notice filing and
merit condition requirements on municipal bonds issued bystate issuers.

Another example of the lack of essential definitonsise 1985 Act 6s optio
from the municipal bond exemption from registration for bonds payable from revenues to be
received from a finongovernment al i ndustri al |
insured or guaranteed by a person whasrigties are exempt under various other sections or
the revenues or the revenues from which the payments are to be made are a direct obligation of
such person. The |l ack of a definition of th
ent er p rrasuted an a btartBntack of uniformityin states that have enacted the 1985 Act,
particularly with respect ta@onduit 501(c)(3)bonds, student loan bonds and single family
mortgage revenue bondSeeSection I.D.1. andAppendix A, SectiorC., infra.

(2)  Separate Securities The separate security approach is still employed, in varying
degrees, ireight jurisdictions namely,Colorado, the District of Columbidllinois, Montana,
Pennsylvania, Tennessee, Texas and Washing8ee Sections ILF.3.(c) and II.F.3{), infra.
Separate security analysis under the lllinois, Montana, Tennessee, Texas and Washington blue




sky laws is based upon an analysisnofaction letters and/or policy statements issued by the
state in questianSeparate security analysiader the blue sky laws @foloradoandthe District

of Columbia is based on coordination with registration requirements and exemptions from
registrationunderfederal law. Separate security analysis under the Pennsylvania blue sky law is
based onncorpaation offederal law by referenceln each ofthese jurisdictions, the separate
security in question must be scrutinized under both Traditional Blue Sky Analysis and NSMIA
Analysis which are defined iAppendix A, Sectiork.2.,infra.

(3) Bank Lettes of Credit Except for the coordination of exemptions
provisions of the Colorado and District of Columbia blue sky laws discussed in Section
II.F.3.(a),infra, no published state blue sky statute, regulation or policy statement has adopted
the federal gproach that a properly structured letter of credit,(one that provides for payment
in full of all principal and accrued interest and, if applicable, purchase price) and that is issued by
the right type of banki.g., a state bank, a national bankaoqualifying domestic branch of a
foreign bank) can provide an independent exemption from registration as a security guaranteed
by a bank. See Section II.D.1.(lnfra. Forthose states that apply separate security analysis,
one must apply NSMIA Analysiand Traditional Blue Sky Analysist only to the municipal
bonds in question but also therelatedletter of creditj.e., the letter of credit either qualifies (a)
under a separate exemption from registration as a security issued by a anksar covered
security under NSMIAandthe notice filing requirement, if any, has been satisfi&BeSection
[1.D.1.(h), infra.

B. Blue Sky Laws and Organization of This Paper

Fifty-four jurisdictions, namely, all 50 states, the Commonwealth of Puerto Rico, the
Di strict of Col umbi a, Guam and t he u. S. Vi
Jurisdictionso), have enacted a securetfies or
securitieqincludingmunicipal bondsjn several ways, includin@mong other things:

(1) unless an exemption is available, by requiring the completion of registration,
notice filings or the taking of other action in connection with the offersate of municipal
bonds, and

(2) by imposing requirements on the contentoffiering documerst for municipal
bonds.

The fundamental bases of blue skgquirements applicable to municipal bora®
summarized iMAppendix A A substantial portiorof Appendix Ais taken from the NSMIA
Paper and my article APolitical Subdivisions
which was originally published in The Bond Lawyer®, issue dated September 1, 2006.
Appendix Aprovides much of the techni¢dackground needed for Section hbwever, since a
substantial portion oAppendix A has been previously published, many readers of this paper
may choose to proceed from this Section directly to Secti@mdito referto Appendix A as
needed Section | discusses patterns of blue sky registrationtice filing and offering
documentrequirements, as well as the unique requirements of certain states.




C. Disclaimer, Citations and Thanks

To best & my knowledge, this paper is an accurate summary of the matters set forth
hereinas of the date hereobut it is not intended as legal advice or an opinion of counsel.
NABL and its officers, directors and staff assume no responsibility for the viesrgehere.
Readers of this paper are encouraged to corttieat ownindependent research of sources of
authority cited and matters discussed herein.

Questions, comments and corrections should be sent to me at the address shown on the
preceding covepage.

Citations to the Securities Act of 1933, as amended, are made by Section number only,
e.g, Section 3(a)(2).Citations to SEC no action letters list the name of the no action letter
followed by the date of availabilitg.g, Finney County, Karas, October 26, 1983itations to
paragraphs set forth in the Commerce Clearing House Blue Sky Law Reporter are made in the
following form, when available: CCH para. 1,234. Citations to state no action letters available
through the LexisNexis Total Resel System are cited by the titsd dateof the no action
letter, followed by its location on the systeey., Minnesota Housing Finance Agency Housing
Finance Agency Development Bonds, 1988 Serie59&3 Mont. Sec. LEXISL39

This paperhas benefité greatly from the comments and suggestiond/io§inia M.
Harding, Gould & RatnetLP, Chicago, lllinois;Dean Hester, Ainsa Hutson, LLP, El Paso,
Texas;Andrea McKenna, Ballard Spahr LLP, Philadelphia, Pennsylvamd;David A. Ort,
Chicago, lllinois | owe a special debt of gratitude to Ronald C. Grosser of HawRelsfield
& Wood LLP, New York, New York, John C. McNally of Hawkins Delafield & Wood LLP,
Washington, D.C., and Robert A. Fippinger of Orrick, Herrington & Sutcliffe LLP, New York,
New Yok, for their unfailing willingness to share with me their knowledge of and insights
concerning federal and state securities laMly. grateful thankgo all of you.

D. Quick Review: Why Blue Sky Laws Matter and Why Blue Sky Memoranda Are
Needed

Blue sky bond registration, notice filing anoffering documentrequirements are
important to underwriters and remarketing agents of municipal bonds, becausettasatisfy
such requirements can result in state securities commission enforcement actions (including, for
example, cease and desist ordelia), suitsfor injunctive or other relief and bondholdizw
suits for refunds of the purchase price.

Becawse serious consequencesan result from failure to satisfy these requirements,
prudent underwriters and remarketing agents require their counsel to provide blue sky
memoranda at the commencement of the offering or reoffering of municipal bonds.

Blue ky memoranda typically list:

®See, generally, Thomas N. Hardilge war e of the Purchase®s Righ
BOND LAWYER®, issue dated June 1, 2006



(1) the jurisdictions in which the municipal bonds in question may be lawfully offered
and sold to thgublic without the need for registration, a notice filing or the taking of other
action pur suant t o xemption fraenx regispation, prewdadr that yhe e
underwriter or remarketing agent is registered as a badaer therein;

(2) the jurisdictions in which registration, a notice filing or the taking of other action
must becompletedbefore the securitiemay be offered to theublic by a registered broker
dealer; and

(3) the jurisdictions in which no action need be taken if the securities are offered and sold
to specified types oihstitutional investors n an @A e x e mpt aregistaradsbeoket i on, 0
dealer or byan unregisteretiroker dealewwho nonetheless satisfies certain requirements of the
jurisdiction in question €.g, the unregistered brokeealer has no place of business in the
jurisdiction and effects transactions in the jurisdiction esiekely with institutional investors)

The issuerod6s offering document (typically,
the main source of facts on which counsel to the underwriter or the remarketing agent relies in
carrying out the legal anais needed for the blue sky memorandum.

Simply put, review bknowledgeableounsel of the offering documewtile it is still in
draft formand preparation by knowledgeable counsel of a blue sky memorandum provides an
underwriter or remarketing ageatlvance warningf the registration, notice filing anoffering
documentrequirements applicable to the municipal bonds in questi@reby protecting an
underwriter or remarketing agent fromandenabling an underwriter or a remarketing agent to
avoid-- needless enforcement actions and law saitsefunds

E. CCH Blue Sky Law Reporter

The standard reference work for blue sky matters is the CCH Blue Sky Law Reporter. It
is the only publicationtita att empts to assemble in one plac
rules and regulations, policy statements and no action letters. The alternative to a subscription to
the CCH Blue Sky Law Reporter is to attempt to compile and update these matdinaom
a law library, which is an arduous task that probably would not yield access to all the materials
found in the CCH Blue Sky Law Reporter.

One of strengths of the CCH Blue Sky Law Reporter is that it is available online, which
allows several @ople in the same office to use it at the same time and allows one to consult it at
any place that one has access to broadband Internet service. One of its weaknesses is its
relatively sparse collection of state blue sky no action letters. The colleftgiate no action
letters compiled by the LexisNexis Research System is substantially more extensive.

F. StateNo Action Lettersand Informal Telephone Advice by State Securities
Commission Staff




State no action letters are not binding as precedent on third parties. Indeed, several
jurisdictions expressly counsel against reliance on no action letters by providing that such letters
(a) maynot be relied upon by third parties as precedent, and/or (b) express only an opinion as to
enforcement and are either not binding on the related state securities commission or do not
express any legal conclusion as to the questions presented. See \(Rulsa206.01, CCH
para. 10,413); California (Rule 250.12(a), CCH para. 11,714); District of Columbia (Rule
Section 1947, CCH para.16,546); Hawaii (Release N@ 88ted December 2, 1999, CCH para.
20,554); lllinois (Rule Section 130.1520, CCH para728S); Indiana (Policy Statement dated
March 23, 2006, CCH para. 24,706); lowa (Rule Section5023(502), CCH para. 25,403);
Michigan (Rule 451.2301, CCH para. 32,523); Nevada (Section 90.715.5, Nevada Statutes, CCH
para. 38,168A); New Jersey (StatemehtPolicy dated April 11, 1994, CCH para. 40,632;
Oregon (Rule 4401-040(5), CCH para. 47,405); Pennsylvania (Rule Section 604.023, effective
August 10, 2001, CCH para.48,571M); Tennessee (Rule-82805, CCH para. 54,405); and
Utah (R164255, CCH para 57,418). In addition, no action letters often contain such
statements.

There are, however, four situations in which no action letters can be useful:

€) Counsel hasndependentlyconcluded that the affirmative written authority (for
example, a blusky statute and published blue sky regulations) clearly justifies the conclusion
that an exemption from registration, notice filing or offering document requirements is available,
so that consistent, favorable no action letters become additional comfdever of an
exemption.

(b)  The pertinent no action letters suggest that an exemption from registration, notice
filing or offering document requirements mot available generally or is available subject to
certain limitations. In this situation, no &t letters function as warnings.

(c) If time permits and the jurisdiction in question has a procedure for obtaining a no
action letter, prior no action letters can be used as a basis for requesting a no action teéer for
bond issue in question. Hewer, ot all states accept requests no action letters. Ohio
stopped providing no action letters approximately 30 years ago. lllinois Securities Law of 1953
Regulation 130.1520(a)(1)(E), CCH para. unavailable, provides that no action requests contain
fa representation that the transaction I n
commence for at | east 30 dayrm adion\etersupbssibleas a
to obtainin lllinois.

(d) No action letters can provide a generalrseuwf guidance when there simply is
no authority available on which to base a conclusion. , $me example,the discussion
concerning the general lack of definitions of the terms political subdivision, instrumergatity
body corporate and politic ineStion 11.A.3.,infra.

Similar to the situation with respect to no action letters, informal telephone advice from a
staff member of a blue sky commission can be useful if counseéhti@pendentlyconcluded
that affirmative written authority clearly juBes the conclusion that an exemption from
registration, notice filing or offering document requirements is available, so that informal
telephone advice becomes additional comfort in favor of an exemption.
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However, before making such a call, one sHdiust discuss with the underwriter the
need for such a call and ask the underwriter for permission to make the call and, if necessary, to
identify the issuer and bonds in question. Staff members usually ask for the names of the issuer
and the bonds, anehy impression is that staff members are more likely to be helpful if they
know who the parties are.

When assessing the value of guidance given in the form of no action letters and informal
telephone advice, it is important to remember that faswof-stateissuerwhose bonds qualify
as covered securities under Section 3(a)(2), a notice filing can provideragistnation route to
compliance without having to rely on no action letters and informal telephone adeice;
compliance with a notice filp requirement necessarily resolves all interpretive issughe
approach can be wuseful i n New Hampshire (pro
underwritten basi so) and North Dakot a, whose
consent to ervices of process signed by the issuer, but not in Montana and Washington, whose
notice filing requirements do require a consent to service of process. Bond issuers routinely
refuse to sign such consents, so when a consent to service of process ésl ragpart of a
notice filing the resolution of interpretive issues through satisfying a notice filing requirement is
not possible.

In view of the foregoing, sometimes the prudent course is simply to advise the
underwriter that because of a lack of chaiit the law of a particular jurisdiction, no offers of the
bonds to the public may be made in that jurisdiction (although offers and sales may be made to
gualifying institutional investors as part of an exempt transaction).

Il. Patterns of Blue Sky Rediation, Notice Filing andOffering documeniRequirements
Applicable to Municipal Bonds

A. General Lack of Definibns of the Terms Political Subdivision and
Instrumentality

1. Introduction Section 401(a)(1) of the 1956 Aptovides an exemption
from registration for municipal bonds, namel \
issued or guaranteed by the United States, any statg@oditigal subdivisionof a state, or any
agency or corporate or otherstrumentdty of one or moreof t he f oregoi ngéo [

added.] Similar exemptions from registration for municipal bonds are found in the 1985 Act and
the 2002 Act. SeAppendix A, Sectioa B., C., E. and F.

What do the terms political subdivision and instemntality mean under blue sky laws?

* This result can occur in those jurisdictions which have imposed a nditiceréiquirement on
municipal securities issued by enftstate issuers because compliance with the blue sky law is
stated in the alternativeg., it is unlawful to offer securities for sale to the public unless (1) they
are registeredr (2) they qualiy for an exemption from registratianm (3) they qualify as

covered securities and the notice filing requirement has been satiSéedfor example, Section
421-B:11.1., New Hampshire Revised Statutes Annotated.
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The terms political subdivision and instrumentality are not defined in any state blue sky
law or regulations promulgated thereunder, as published in the CCH Blue Sky Law Reporter. As
discussed in Section II.A.3.(afra, in a handful of jurisdictions the term political subdivision is
given meaning through other means (for example, statutory definitions of the term that are meant
to be used in construing all statutes of the jurisdiction in question unless the codieateis
otherwise). The general failure of state blue sky laws and regulations to contain definitions of
the terms political subdivision and instrumentality presents a fundamental, jurisdictional issue for
the practitioner: without definitions of theserms, how can one know in any particular case
whether the municipal bond exemption from registration for a security issued by a political
subdivision or instrumentality is available?

As discussed in Section II.A.2nfra, | believe that when the issuarquestion isanout
of-state issueand the bonds in question constitute covered securities under NSMIA the
meanings of the terms political subdivision and instrumentality are determined by federal law,
rather than state law, because a federal teamely, NSMIA, has prempted the ability of states
to impose registration, notice filing and merit condition requirements on municipal bonds issued
by outof-state issuers.

On the other hand, as discussed in Section Il.An8a, when the issuer inugstion is
| ocated within the boundaries of -dthet e uird suar
then state law determines the meaning of the terms political subdivision and instrumefrtality.
addition, for all issuers, regardless of covesed cur i ty status and the is
Traditional Blue Sky Analysis one can also rely on state law definitions of these terms. The need
to use Traditional Blue Sky Analysis can arise when NSMIA Analysis indicates that a notice
filing that includes a consent to service of process signed by the issuer is required. Bond issuers
routinely refuse to sign consents to service of process, which makes compliance with such a
notice filing requirement impossible.

2. Out-of-State IssuersCoveredSearrities and Federal Law Prior to the
enact ment of NS MI A, Section 18 provided: NSt e
shall affect the jurisdiction of the secigg commission (or any agency or office performing like
functions) of any State or Territory of the United States, or the District of Columbia, over any
security or any person. o

In other words, prior to the enactment of NSMIA, the Securities Act of R33ot
change the power of states to regulate the sale of securities.

Pursuant to NSMIA, Section 18 was substantially rewritten to provide for a partial federal
pree mpti on of state blue | aws with respect to T

Section 18(a) prades that states and political subdivisions may not impose registration,
offering document or merit condition requirements on covered securities. Section 18(b)(4)(C)
provides that the term covered security includes a security that is exempt from regisinder
Section 3(a), exceptraunicipal securityhat is a covered security under Section 3(a)(2) is not a
covered security in the state in which the issuer is located. The significance of Section




18(b)(4)(C) for municipal securities is that a statey mmapose registration, offering document or
merit condition requirements on-gtate issuers of municipal securities. On the other hand,
municipal securities issued by eoftstate issuers are covered securities under Section
18(b)(4)(C) and, thus, pursuamo Section 18(a), are not subject to registration, offering
document or merit condition requirements, but may be subject to a notice filing requirement
pursuant to Section 18(c)(2).

The problem is that the Securities Act of 1933 does not contain ratidefiof the term
municipal security.

What is a municipal security under the Securities Act of 1933?

(@) What Is aMunicipal Security under the Securities Act of 1933
The legislative history of NSMIA (including Section 18) indicates that the term municipal
security is defined by the exemptions contaime&ection 3(a)(2). In discussing the conce(Pt of
covered security under Section 18(b)(4)(C), House Report No.:62P4 104' Cong., 2
Session, page 32, 1996 U.S.C.C.A.N. 3877, at 3894, explained:

AExempted securitieso under section 3(a)
securitieso and t hus preempted from Stat
securities of norprofit and similar entities set forth in Section 3(a)(4); (ii) intrastate
offerings under section 3(a)(11)(i); and (iii) municipal securiigssdefined in section

3(a)(2) (which would be preempted in every State but the State in whiclsgher of

such municipal securities is located). [Emphasis added.]

Of course, Section 3(a)(2) does not contadefinition of municipal securities; it simply
lists the types of municipal bonds that qualify for an exemption from registration unden&ectio
of the Securities Act of 1933. Section 3(a)(29) of the Securities Exchange Act of 1934 contains
a definition of the term municipal security because that metdsthe definition in order to
define related terms set forth in that Aetg, municipal gcurities dealer). On the other hand,
until the enactment of NSMIA, the Securities Act of 1933 did not need a definition of municipal
security, because municipal bonds were the subject of the Securities Act of 1933 in only one
section, namely, the Secti@ta)(2) exemption from the registration requirements of Section 5.
Thus, the words fAas defined in Section 3(a)/(
Section 3(a)(2).0

What types of entities are listed in Section 3(a)(2)?

(b) What Types of Eries Are Listed in Section 3(a)(2)?

Section 3(a)(2) provides an exemption from registration for:

Any security issued or guar ant e etateobteét he L
United States, or by angolitical subdivisionof a State or Territory, or by arpublic
instrumentalityof one or more States or Territories..[Emphasis added.]




The | egislative history of Sect i qalticaB (a) ( 2)
subdivision or a public instrumentality is based on its ability to issuexampt obligations.

Specifically, the House Committee Report for the Securities Act of 1933, H.R. Rep. 85,
73%Cong., ' Sess. 14 (1933), explained that Section(2ja

éexempts United States, Territorial, and S
subdivision of these governmentaluniB.h e t er m fipol i ti cal subdi
the exemption of such securities as county, town, or municigajatibns, as well as

school district, drainage district, and levee district, and similar bonds. The line drawn by
the expression fApolitical subdivisiono cor
courts as to what obligations of States, their uaitd instrumentalities created by them

are exempted from Federal taxatioBy delineation, any constitutional difficulties that

might arise with reference to the inclusion of State and municipal obligations are avoided

...A committee amendment makes &t that there are also exempt securities issued by a

public instrumentality of one or more States or Territor@®rcising an essential
governmental functiof her ei nafter, the 11933 [ egislati

In 1934, the Section 3(a)(yas amended to delete the qual

an essential government al functionodo) in order
exemption to expanding activities in which gc¢
739Cong, 29Sess. (1934) 40 (hereinafter the fA1934

Thus, the central concept of the terpolitical subdivisionand public instrumentality
under Section 3(a)(2) is the ability of the entity in question to issue debt the interest omswhich
excludable from gross income.

(c) What Types oflssuers ofAre Capable of Issuin@ax-Exempt

Debt?

If qualification for the exemption from registration pursuamtSection 3(a)(2) depends
on an entityés ability to issue debt the inte
entities are capable of issuing a AState or |

gross income pursuant to SectiddiBfa) of the Internal Revenue Code of 1986, as amended (the
1986 Codeo) ?

The following is a summary list of such entities, which is taken mainly from
FUNDAMENTALS OF MUNICIPAL BOND LAW 2005, Section 2, pages 13 through 15:

(1) States of the United 3¢s. See Section 103(c), 1986 Code.

> Fundamentals of Municipal Bond Law 20@&iblished by the National Association of Bond
Lawyers [hereinafteFUNDAMENTALS OF MUNICIPAL BOND LAw 2009.
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(2) Indian tribes (which, pursuant to Section 7871(4) of the 1986 Code, are treated as
States for purposes of Section 103 of the 1986 Code).

(3) Possessions, which include the U.S. Virgin Islands, Puerto Rico, Ame&maoa
and Guam. See 103(c)(2), 1986 Code.

(4) District of Columbia. See Internal Revenue Service Revenue RuliBfZ6

(5) Political subdivisions. Treasury Regulation 1-GB) provides that the term
Apol itical subdi vi sfianyrbState of doeahgeveriingentgl unid which is & o n
municipal corporation or which has been delegated the right to exercise any part of the sovereign
power of the unit. ICommi ssi oner v.,18h2d®O8 (2d Cirs 144ttt at e
denied the US. Court of Appeals for the Second Circuit identified three sovereign powers the
presence or absence of which form the basis for determining whether an entity is a political
subdivision: the power of eminent domain, the power to tax and the police poSee.
FUNDAMENTALS OF MUNICIPAL BOND LAW 2005 note 7,supra Section 2, page 15, for a
discussion of these sovereign powers.

(6) Constituted authorities that are specifically authorized pursuant to state law to issue
bondson behalf ofa state or politial subdivision, in accordance with Internal Revenue Service

Revenue Ruling 5187. Pursuant to Treasury Regulation 1:108 b ) , AObl i gations
on behalf ofany State or local governmental unit by constituted authorities empowered to issue
suchobl i gations are the obligations of such a wu

authorities include Alabama Industrial Development Boards (which are the subject of Revenue
Ruling 57187) and New York local development corporations that haee becorporated or
reincorporated by one or more counties, cities, towns or villages of the State of New York, or
any combination thereof, or the New York Job Development Authority, pursuant to Section 1411
of the New York NotFor-Profit Corporation Law.New York local development corporations

and Revenue Ruling 5787 are discussed in Section I.H.3.(bjra.

(7) Nonprofit corporations that meet the requirements of Internal Revenue Service
Revenue Ruling 620 (see Section Il.H.3.(apfra).

(8) Nonprofit corporations that issukexas Qualified Scholarship Funding Bonds (see
Section 11.H.3.(c)jnfra).

(9) The doligor of an underlying tasexempt obligation (such as a financing lease) for
which certificates of participatioare issuedsee Sectio 11.G, infra).

(d) SEC No Action LettersSECno action lettefsalso shed light on
the meanings of the terms political subdivision and public instrumentality under Section 3(a)(2).

®AnSECneaction | etter fis one in which an author
the SEC] will not recommend any enforcemaction to the [Securities and Exchange]

Commission if the proposed transaction described in the incoming correspondence is

consummated. In some instances, the staff will state in response-axaamrequest that it is
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Several SEC no actioletter requests have cited 1933 legislative history as the basis for
treating a particular issuer as a political subdivision or a public instrumentality and the 1934
legislative history for the proposition that taxability of interest of a particular [ssneé does not
affect the i1issuerdéds status as a political sub
See, for example, Kidder, Peabody & Co., Inc., July 17, 1984; Smith Barney, Harris Upham &

Co., Incorporated, July 15, 1985; Arvada Urligenewal Authority, July 28, 1986; and Newman
& Associates, Inc., July 16, 1987.

Usual ly, however, the issueré6és status as a
dealt with summarily on the basi sas adoliticalounsel
subdivision or instrumentality under the state law of the issuer, because the major thrust of the no
action request I's not the 1issuer 0s Jisdtent us ur
whether the transaction includes a separatergg under Rule 131. Thus, in most no action
l etters, the iIissuerds status wunder Section 3
the request was determined favorably and the issuer happened to be a city, town, village, etc.
The i status@gad entity described in Section 3(a)(2) comes into focus in connection with
certificates of participation, bonds issued in compliance with Revenue Ruli2g063 (2@ 6 3
Bondso), bonds issued in elBnmp tli8idbn/Bianddistap Re v e
Quialified Scholarship Funding Bonds.

The types of issuers found to qualify under Section 3(a)(2) pursuant to SEC no action
letters are summarized in Appendix C. Such issuers include counties, cities, villages, state
agencies issuing conduibhds, local authorities and special purpose districts, local boards or
agencies issuing conduit bonds and various issuers issuiexeaxpt industrial development
bonds in reliance on the IDB Exemption.

In addition, properly structured certificates @rficipation are also treated as securities
issued by the state or municipal entity that is obligated to make payments on the underlying

unable to assure the writer thiatvill not recommend enforcement action to the Commission if

the transaction occurs in the manner proposed
Division of Corporation Finance for Rendering Informal Advice, Securities and Exchange
Commission Rlease No. 38253 (October 28, 1980), 180 SEC LEXIS 443.

" These no action letters and their analysis are takenTtammas N. HardingPolitical
Subdivisions and Instrumentalities Under State Blue Sky,Tav#BOND LAWYER®, issue
dated September 1, @0 [hereinaftePOLITICAL SUBDIVISIONS ARTICLE]
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obligation®  Properly structured 630 Bond$, NYLDC Bonds® and Texas Qualified
Scholarship Fund Bontfsare also tread as exempt from registration under Section 3(a)(2).

However, the binding effect of and ability of third parties to rely upon SEC no action
letters isbothlimited, as discussed below, and helpful, as discussed in the following Section

The SEC ite | f has recognized that AnThe practi ce

|l etters in response to written requests has b
admi ni str at i vmanymembers dfuhe puplid@ hasencdme to relytt@informal
advice provided in this nmmer.0 Securities Act Rel ease No. 6 2°¢

SEC LEXIS 443. [Emphasis added.] Footnote 4 at the end of the immediately preceding quoted
sentence cautions:

Members of the public are entideto rely on neaction and interpretive letters as
representing the views of the [Division of Corporate Finan&eich letters, however, set
forth staff positions only and do not cons
views. Seel7 CFR 2@.1(d)[Emphasis added.]

17 CFR 202.1(d), cited above, provides:

While opinions expressed by members of the staff do not constitute an official expression
of the Commjtheygrepesedtshe views olithe persons who are continuously
working with the provisions of the state involved. [Emphasis added.]

(e) Political Subdivisions an®ublic Instrumentalities Under Section
3(a)(2) | think that paitical subdivision or public instrumentality status under Section 3(a)(2) is
determined by the entityods ability to iIissue
income,as corroborated bSEC pronouncementscluding no action letters (whicloeers most
issuers of municipal bonds) ass limited by additional requirements enunciated by the, SEC
including requirements set forth in SEC no action lettefSxamples of such additional
requirements appear in no action letters concerning certifioatearticipation, as discussed in
Section Il.G.infra; 6320 Bonds, as discussed in Section II.H.3.i@#ya; and Texas Qualified
Scholarship Funding Bonds, as discussed in Section Il.H.5fi3,

What is striking is the degree of congruence betwkertyipe of entity that is qualified to
issue taxexempt debt for purposes of the Internal Revenue Code and the type oftheattity
gualifies for an exemption from registration pursuant to SEC pronouncements, including SEC no
action letters. The only incgruence that | have found between federal tax treatment and
securities law treatment of these entities is that while interest on properly issued obligations of

® Seell.G., infra.
° Seell.H.3.(a),infra.
19 See II.H..3.(b)infra.

1 Seell.H.3.(c), infra.
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Indian tribes is excludable from gross income for federal income tax purposes, such obligations

are not exempt from registration under Section 3(a)(2). See E.F. Hutton & Co., September 27,
1985. In that no action request, d/@xempt Indian tribe bonds were being offered to institutional
investors in the minimum denomination of $200,000 and incresnein$100,000 above that

amount (e, in a private placement); the SECO06s res
taken because the bonds qualified under the Bank Exemption. An Indian tribe may be treated as

a State for federal tax law purposest ib is not treated as a State under Section 3(a)(2).

() Summary of Argument and Conclusioection 184 prohibits
states from imposing registration, offering document and merit condiggairements on
covered securities. Pursuant to Section 18(b)(4)(C), a covered security includes any security
described in Section 3(a)(2), except that a municipal security is not a ceeeredyin the state
in which the issuer is located:he signifcance of Section 18(b)(4)(C) for municipal securities is
that states may continue to impose registration, offering document and merit condition
requirements on municipal securities issued bystate issuers but may not impose such
requirements on municihp securities issued by oof-state issuers. Pursuant to Section
18(c)(2)(A), states may, however, impose notice filing requirements on municipal securities
issued by oubf-state issuers.

The legislative history of NSMIA indicates that the term costesecurity under Section
18 includes securities that are exempt from registration under Section 3(a), subject to three
exceptions. One of the exceptions to covered security status under Section 3(a) is municipal
securities, as defined or listed in Sect®(a)(2). Municipal securities listed in Section 3(a)(2)
include securities issued or guaranteed by political subdivisions and public instrumentalities.
The terms political subdivision and public instrumentality, as used in Section 3(a)(2), must
necessaly take their meanings from federal law, rather than state law, because Section 3(a)(2) is
part of a federal statute. Since the Securities Act of 1933 does not define the terms political
subdivision and public instrumentality, the meanings of these tenahsr the Securities Act of
1933 should be based upon the legislative history of Section 3(e¢(2)hose entities that have
the power to issue obligations the interest on which is excludable from gross income), as
corroborated or limited by federaaurities law concepts, including SEC no action letters.

However, NSMIA did not completely federalize the meanings of the terms political
subdivision and instrumentality under state blue sky laws, because the fedemalppien under
Section 18(b)(4)(C) @es not apply to Hstate issuersln addition, for all issuers, regardless of
covered security status and the issuerodés | oca
also rely on state law definitions of these terms. The need to use Trddioasgky Analysis
can arise when NSMIA Analysis indicates that a notice filing that includes a consent to service
of process signed by the issuer is required. Bond issuers routinely refuse to sign consents to
service of process, which makes compliangé such a notice filing requirement impossible.

3. All Issuersaand State Law

€)) Issuers Characterized as Political Subdivision
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(1) Summary There is some state case law that attempts to
define the term political subdivision in a general manner that might be used as a basis for
construing the meaning of this term under a blue sky law. ddand Pennsylvania provide
statutory definitions of the term political subdivision that are of general applicability to all
statutes, unless the context indicates otherwise. State no action letters can provide guidance as
the meaning of this term nbecause of the analysi$ the meaning of the term contained in the
no action letters (which is generally absent), but because of the apparent willingness of state
securities commissions to treat the i1issueros
moving on to the issue thattisereal focus of the no action request.

(2) Case LawThere is some case law that attempts to set forth
a general definition of the term political subdivisidrydecker v. Englewogdlisaissed below,
appears to be the leading case.

In striking down a real estate tax levied by a sewage and drainage district whose
governing commissioners were elected by property owners rather than the voters in general, the
1879 decision of the New Jers8ypreme Court ihydecker v. Englewog41 N.J.L. 154, 156
( liydeckeo) di scussed the history and meaning of

The political divisions of the state are those which are formed for the more
effectual or convenient excise of political power within the particular localities.
Originally, counties and townships, in which a uniform state policy is observable,
composed this class almost or quite exclusively. Then, as population became denser in
certain places, and theveas added to this common design a special necessity for local
government different from that proper to more rural districts, villages, towns and cities
were constituted, and, as these were separated by their charters of incorporation from the
townships ofwhich they had before been part, and absorbed their functions, they also
became political divisions. In these institutions, therefore, must be discovered the
essential characteristics of their class, and they will be such common and prominent
features asdwve coeexisted with these organizations throughout their history, and are not
possessed by other bodies of legislative creation which stand outside of the same
category.These distinctive marks are, | think, that they embrace a certain territory and its
inhabitants, organized for the public advantage, and not in the interest of particular
individuals or classes:; that their chief design is the exercise of governmental functions,
and that to the electors residing within each is, to some extent, committpdvibe of
local government, to be wielded either mediately or immediately, within their territory,
for the peculiar benefit of the people there residBagdies so constituted are not merely
creatures of the state, but parts of it, exerting the powerswhiith it is vested for the
promotion of those leading purposes which it was intended to accomplish, and according
to the spirit which actuates our republican system. [Emphasis added.]

See also the 1897 New Jersey Supreme Court decis@mith v. Howell 60 N.J.L. 384,
386, which cited the above, underlined textydeckerin upholding the constitutionality of an
act providing for the formation of street lighting districts and the 1902 decision of the Court of
Errors and Appeals of New JerseyAflison v. Corker 67 N.J.L. 596, 606, which cited the
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above, underlined text ibydeckerin upholding the constitutionality of an act providing for the
formation of road districts.

In 1927, the Supreme Court of ArizonaSorenson v. Arizona31 Ariz. 421 at 25, 254
P. 234 Sarénso@ 31 ¢€¢€fited t he ahkyleckerinholdindtatéscho@dd t e x
district was a political subdivision under a statute providing for election contests involving a
county, city or political subdivision of either. 1975, the Court of Appeals of Arizona, Division
Two, in McClanaha v. Cochise College540 P.2d 744 at 747, 25 Ariz. App. 13 at 17, quoted
S o r e n sitatiord &f Lydecker in holding that a junior college district was a political
subdivision under an exertigpn from a statute providing for judicial review of administrative
actions.

3) Statutory Definitions: Florida and Pennsylvani&ection

1.01, FI ori da St at ingtthese, statyges and eatheand evefiylword, phoases t r u
or part hereof, where the context will per mit
Apol itical subdivisiono include counties, <cit

roadamd bridge districts, bridge districts, and

Title 1, Section 1991, Pennsylvania Consol
and phrases, when used in any statute finally enacted on or after September 1, £887hanl
context clearly indicates otherwise, shall have the meanings given to them in this
section...Political Subdivision. Any county, city, borough, incorporated town, township, school
district, vocational school district and county institution distriot

4) Colorado, District of Columbia and South Dakotdnder
the blue sky laws of Colorado, the District of Columbia, and South Dakota, the terms political
subdivision and instrumedtity are defined by federal law rather than state law because of the
express coordination of federal and state exemptions from registration under the Colorado and
District of Columbia blue sky laws and because of a South Dakota policy statement that
expressly adopts the federal definitions of the terms political subdivision and instrumentality.

Section 1351-311, Colorado Revised Statutes, provides:

In furtherance of the policy stated in sectionr511101(3), the exemptions under sections
11-51-307 to 1151-309 shall be coordinated with exemptions for securities and
transactions wunder the federal ASecuritie:
under the federal ASecurities Act of 19330
this articlein the absence of an exemption under this article smdhat an offering
exempt from registration under the federal
to the exemption for intrastate offerings, shall also be exempt from registration under this
article. The securities commissioner shall make, amend, and rescind rules in order to
effectuate such policy. Nothing in this section shall limit the powers or actions of the
securities commissioner to make, amend, and rescind rules with regard to ememptio
provided by sections 131-307 and 1351-308 or added by section -Bl1-309 but not
contained in the federal ASecurities Act
[Emphasis added.]
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Similarly, Section 335604.06(a) of the District of Columb{2aode [Section 406(a) of the
District of Columbia Securities Act] provides:

(&) In furtherance of the policy stated in section 102(b), the exemptions under
sections 401, 402 and 403 shall be coordinated with exemptions for securities and
transactions undethe Securities Act of 1933 so that an offering registered under the
Securities Act of 1933 shall be subject to registration by filing under this act in the
absence of an exemption under this act, amaffering exempt from registration under
the Securies Act of 1933, other than under the exemption for intrastate offerings, shall
be exempt from reqistration under this g&mphasis added.]

South Dakota Policy Statement dated October 20, 2006, CCH para. 52,584, provides:

The primary reason for theo8th Dakota enactment of the Uniform Act of 2002 (the
"Act") was to coordinate state and federal law wherever possible in order to alleviate
some of the burdens and confusion that can be associated with interstate transactions. In
those instances inhich the Act and the rules thereunder have not defined a particular
term and there is a federal definition,-action letter or federal interpretive opinion with
respect to that term, the Division accepts the federal definitiorgction letter or
interpretive opinion of the term. Therefore, the Division will interpret the terms "political
subdivision" and "instrumentality” in the same manner as the Securities and Exchange
Commission interprets those terms under Section 3(a)(2) of the Securities18880 as
amended.

(5) State No Action LettersState no action letters published
online by LexisNexisat www.LexisNexis.com/State Securities Administrative Decisions, No
Action Lettersprovide guidance a® the meaning of the term political subdivision. | use the
term figuidance, 0 bec db,st@tenoaton letters arenst sneadt toibem S e ¢
binding as precedent However, in most <cases, ststtuse no a
as a political subdivision are the only written guidance available.

Determination of political subdivision status pursuant to state no action letters usually
parallels the list of qualifying entities listed lnydecker (i.e., counties, townshipsyillages,
towns and cities) and the 1933 legislative history of Section 3(a)&) (cofinty, town, or
municipal obligations, as well as school district, drainage district, and levee district, and similar
bondso) .

Like SEC no action letters, except situations where the structure of the financing is
integral to the conclusion that the obligations are being issued by a political subdieigipn (
certificates of participation, discussed in Seciio@), in state no action letters the question of
wheter the bonds in question are being issued by a political subdivision within the meaning of
the blue sky law in question is dealt with summarily, because stheeissue (for example,
whether a separate security is part of the financing or whether this lava payable from
payments to be made by a nongovernmental industrial or commercial enterprise) is the focus of
the no action letter.
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Thus, in many instances, the simple assertion in the no action request that the issuer in
guestion constitutes a ptitial subdivision under the law in the jurisdiction in which the issuer is
located is sufficient for the securities commission staff to conclude that the issuer is the type of
entity that qualifiesindert he j ur i sdi cti ond6s mu nigtrationp la suchb o nd €
no action requests, the assertion is usually made without any supporting citation. See, for
example, Round Rock Independent School District, 1991 Ala. Sec. LEXIS 40; Shawnee County,
Kansas, 1994 Ariz. Sec. LEXIS 7; and Salt Lake CitgiJand Unita County, Wyoming, 1985
Conn. Sec. LEXIS 54.

Often, the assertion in the no action requ
the i1issuerés jurisdiction is sufficient to |
subdivison. See, for example, the three bond issues that were the subject of City of Naperville,
lllinois, 1983 Ala. Sec. N&\ct LEXIS 3 (the issuers of which were the City of Wichita, Kansas,

fa municipality organized un €igyof Napbrellelllimoss of t
Afa city organized under the | aws of the State
vill age organized under the | aws of the State

There are also several instances of favorable no action lgttrnsvolved issuers whose
legal status is based upon words and concepts not found in blue skydaws t he 1 ssuer 0:s
status is based on home rule concepts). See, for example, City of St. Cloud, Minnesota, 1985
Tex. Sec. LEXIS 49 (in whichthei t y was described as fia home
Chicago, lllinois, 1984 Conn. Sec. Mat. LEXIS 113, and City of Chicago, lllinois, 1984 Md.
Sec. NeAc t . LEXIS 172 (in both no action request
municipal c@ por at i on and home rul e unit of | ocal
Anchorage, Al aska, 1991 Wa. Sec. LEXI'S 106 (i
municipal corporation organized under the Constitution and laws of the State of Alaska and its
home rule chartero).

(b) Issuers Characterized dsstrumentalities What constitutes an
instrumentality under state blue sky laws?

As discussed in Section II.A.3.(a)(4ypra Cdorado and the District of Columbia have
adopted the federal meaning of the term instrumentality because their blue sky laws expressly
coordinate their exemptions from registration with the federal exemptions from registration, and
South Dakota has exprégsadopted the federal meaning of the term pursuant to a policy
statement.

The California Commissioner oforporationshas announced a list of factors to be
considered in determining whether a nonprofit corporation qualifies as an instrumentality of a
political subdivision under the California municipal bond exemption from registration (for
example, whether the political subdivision has approved the formation, articles of incorporation
bylaws and officers and directors of the corporation and must apphaviges in the articles of
incorporation, bylaws and officers and directors or that it reserves a right of disapproval). See,
for exampl e, Commi ssioner 6s Opinion No. 74
Commi ssionerdéds Opinion 36/ 22C, 1976 Cal . Sec.
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In Clay County Medical Corporation, 1984 Wis. Sec. LEXIS 185, the Wisconsin Office
of the Commissioner of Securities (the AOfTfI
corporation as an instrumentality under the Wisconsin municipal bond examyd® a legal
opinion that the Office was not authorized to render and that the determination of such status
must either be made by an opinion of private attorneys on behalf of the nonprofit corporation or
by an opinion from an appropriate governmentalnageempowered to determine the status of
the nonprofit corporation under applicable state law. In Los Angeles County Asset Leasing
Corporation, 1984 Wis. Sec. LEXIS 170, the Office granted the no action request based on
requesti ng ¢ o u hesnenprofis corpgoation issuer was kA politicat subdivision of
the State of California. In County of Shasta Public Facilities Corporation, 1984 Wisc. Sec.
LEXIS 187, the Office granted the no action request based on an opinion from the California
Departmehof Corporations that the nonprofit corporation was an instrumentality of the County
of Shasta, California.

The Wisconsin approach of l ooking to the
instrumentality status has been widely used by state securitigsissions in no action letters.

Issuers that are characterized simply as an instrumentality under the law of the
jurisdiction that provides for their formation have been found to be an instrumentality under state
blue sky laws. See, for example, Thealde, Educational and Housing Facilities Board of the
County of Knox, Tennessee, 1985 Conn. Sec:Adb LEXIS 16, in which the issuer was

characterized as a #dApublic instrumentality o
Facilities Development Corpation, 1993 S.D. Sec. Nact. LEXIS 99, in which the issuer was

characterized as an Ainstrumentality of Travi
State of Texas, 0 and GbaSac. MeAa. pEXISt], inlAwhichhtleer i t vy ,
issuer was characterized as an Ainstrumentalit

United States. 0

Some issuersé6 state | aw status as an instr
subdivision under state law. See, for example: stital Development Authority of Russell
County (Virginia), 1982 Al a. Sec. LEXI S 12,
body corporate and politic and a political :

Request for Interpretive Opinion, 8® Mass. Sec. LEXIS 34, and Request for Interpretive
Opinion, 1986 N. Dak. Sec. LEXIS 71, both of which described the Bordentown Sewerage

Aut hority as fia public body corporate and pol
of Ne w Ja Hesmantovn Ec@enamic Development Authority, 1996 Minn. Sec LEXIS
29, i n which the issuer was described as a i

subdivisiond of a stateo.

Far more frequently, t he | s sstate faw s cogptedt us a
with its status as a body corporate and politic. See, for example: Maine Health and Educational
Facilities Authority, 1992 Ari z. SEC. LEXI S 2
body corporate and politic and an instrumnem!| i ty of the State of Ma i
Facilities Authority, 1985 Conn. Sec. LEXI S 3
politic and corporate and an instrumentality
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Loan Authoriy, 1988 N.J. Sec. LEXIS 234, in which the issuer was described as an

Ai nstrumentality and body corporate and pol it
Higher Education Facilities Authority, 1989 N. Dak. Sec. LEXIS 55, in which the issuer was
described as a Abody politic and corporate <co
existing under the | aws of the State of Mary
Facility Board of the City of Jackson (Tennessee), 1985 Pa. Sec. LlHRISn which the issuer

was described as a fApublic body <corporate an

Jacksono.

Since status of an issuer as an instrumentality is so often coupled with status as a body
corporate and politic, what is a bodgrporate and politic under state blue sky laws?

Like the terms political subdivision and instrumentality, the term body corporate and
politic is not defined in any state blue sktatute or regulationThere are numerous examples of
court decisions thattempt to define this term in the context of a statute that mutaglate to
municipal bonds (for example, a tort claims act that attempts to limit tort liability of the state in
guestion and its political subdivisions or a statute providing for jaldieview of administrative
actions)'? and, thus, their applicability to the blue sky law of the state in question is uncertain at
best.

Whatever its literal meaning may be, the term body corporate and politic appears to be an
unspoken qualifying categpunder municipal bond blue sky law exemptions from registration,
because state securities commissions readily declare the availability of the municipal bond
exemption for issuers that are characterized simply as a body corporate and politic under the law

of the issuero6s jurisdiction. See, for examg
Sec. LEXI S 13, i n which the issuer was descr.i
Act 164 of the General Assembly of the Commonwealth of Penngylaaa ; Devel opm

Authority of Burke County, 1989 Mass. Sec. LEXIS 64, in which the issuer was described as a
Apublic body <corporate and politic of the S
Authority of Virginia, Minnesota, 1998 Minn. Sec. LEXIS 14,which the issuer was described

as a fApublic body, corporate and politic of t
Minn. Sec. LEXIS 16, in which The Board of Trustees of the University of lllinois was described
as a fAbody <corporafethed Spalt e of TIEcohamicoi s 0;

Development Authority, 1995 N.J. Sec. LEXIS 28, in which the issuer was described as a
Apublic body <corporate and politic of the S
Authority of Pinelas County, 1987 Wyo. Néct. LEXIS 40, in which the issuer was described

12 5ee, for exampledamilton County Board of Mental Retardation and Developmental

Disabilities etal. v. Professionals Guild of Ohio (198%upreme Court of Ohio, 46, Ohio St. 3d

147, 150, 545 N.E.2d 1260, 1262: AA body corp
public corporation having powers and dduties o
1979), defines Opublic corporationd as e€eone ¢
as an agency in the administration of civil government, generally within a particular territory or
subdivision of the state, and usually invested, for p@pose, with subordinate and local powers

of |l egislation; such as a county, <city, town,
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as a fnApublic body corporate and politic creat
Aut hority Lawo.

B. Definitions and theDistrict of Columbia Guam, Puerto Rico antdg U.S. Virgin
Islands

1 Introduction Municipal bonds issued by the District of Columbia, Puerto
Rico, Guan and the U.S. Virgin Islands and their respective instrumentalities are exempt from
registration under Section 3(a)(2) and state blue sky laws, but the path to these exemptions is not
always straightforward.

2. Section 3(a)(2) Section 3(a)(2) provides an exemption from registration
for AAny security issued or tegrntaoayrtharaof, erdoytheby t h e
District of Columbi& or by a mstrumentaityof ome or more States ¢erritories. . 0
[ Emphasis added. ] Section 3(a)(6) provi des
Virgin |Islands, and the insular possesasd ons o
SEC no action letterappear to be silent as to the statusGoiam, but theOffice of Insular
Affairs of theU.S. Department of the Interior tredBsiamas a territory® Thus, the foregoing
provisions provide an exemption from registration for securities issued by the District of
Columbia, Puerto Rico, the U.S. ¥Yin Islands and Guam, as well as instrumentalities of the
foregoing, except instrumentalities of the District of Columbia. However, in District of
Columbia Housing, April 26, 1982, the SEC recognized that bonds issued by the District of

3 The Office of Insular Affairs of théJ.S. Department of the Interior also treats Puerto Rico and
the U.S. Virgin Islands as territorieSeethe definition of the term territory on theeb site of
the U.S. Department of Interior, Office of Insular Affaigyw.doi.gov/oia
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Columbia Housing lRance Agency are exempt as securities issued by a public instrumentality
under Section 3(a)(2}.

Thus, securities issued by (the District of Columbia, Puerto Rico, Guam and the U.S.
Virgin Islands, (2) the District of Columbia Housing Finance Agerary (3) instrumentalities
of Puerto Rico, Guam and the U.S. Virgin Islands are exempt from registration under Section
3(a)(2) and, therefore, are covered securities under Section 18(b)(4)(C), except in the jurisdiction
in which the issuer is located.

3. State Blue Sky Laws Section 402(a)(1) of the 1956 Act provides an
exemption from registration for i aissyed @are c ur i t
guaranteedby the United States, arsgate any politicalsubdivision of a stater any agency or
corporate or other instrumentality of one or mof¢he foregoing 0 [ Emphasi s addeq
401 ( m) of t he 1956 Act provi des tehitary, orst at e
possession of the United Statéise District of Columbia and Puerto Rico. 0
Section 11.B.2.,suprg Guam, Puerto Rico and the U.S. Virgin Islands are treated as U.S.
territories by the United States Department of the Interior.

* In District of Columbia Housing, April 26, 1982, counsel requesting thaction letter

pointed out that even though the enabling act for the District of Columbia Housing Finance
Agency (ADCHFAOQ) expressly designated DCHFA
Columbia, 0 securities issued by DdngtierAfroomoul d
registration under the General Exemption of the Securities Act of 1933 because under Section
3(a)(2) the benefit of instrumentality status extends only to instrumentalities of states and
territories.

Counsel argued that the lack of an expresemption for DCHFA obligations appeared
to be attributable to legislative oversight, since the legislative history of the Securities Act of
1933 demonstrated a plain intention to exempt the obligations of all units or corporate bodies
that, ike DCHFAc oul d properly be said to be perfor mi:
and that there was no affirmative indication that Congress intended to treat DCHFA differently
than any other state or territory under the Securities Act of 1933 or the othéetisedaws.
Counsel al so pointed out that the Securitie:
DCHFA obligations (because under the 1934 Act
Columbia), and cited court decisions to the efféet the Securities Act of 1933 and the 1934
Act should be construed as fione comprehensi ve
reading of Section 3(a)(2) would subvert Congressional intent to exempt securities issued by all
governmental instrmentalities and would lead to an inequitable and unjustifiable result, and,
t herefore, obl i gat i comsderan fto b®x€rhpE Fecuritiass hporsudntdto b e
Section 3(a)(2) of the Acto [emphasis added].

The SEC was persuaded. The respons@éefSEEC Division of Corporate Finance was
that the Division would not recommend any enf
reliance upon your opinion as coungt it is an instrumentality whose securities are exempt
under Section 3(a)(2) of th8ecurities Act of 1933issues and sells its securities without
compliance with the registration provisions o
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Sections 101(18) and 401(b)(1) of the 398t and Sections 102(31)and 201(1) of the
2002 Act contain similar provisions.

Thus, the general pattern of state blue sky laws is that securities issued by the District of
Columbia, Puerto Rico, Guam and the U.S. Virgin Islands and their respectiveiesgand
instrumentalities enjoy the benefit of the municipal bond exemption from registration because
the term state is defined to include the District of Columbia, Puerto Rico and territories of the
United States (which include Guam, Puerto Rico andUtBe Virgin Islands).

However, there are some exceptions to this general pattern of state blue sky laws:

(&) The Arizona blue sky law does not provide a definition of state, but it includes
securities issued by any territory, insular possession anDigtrict of Columbia (as well as any
agency or instrumentality thereafjithin the municipal bond exemption itself. See Section 44
1843.A.1., Arizona Revised Statutes. The blue sky laws of Florida and Texas take the same
approach. See Section 517.@%).Florida Statutes and Section 88M., Texas Statutes.

(b). The Oregon municipal bond blue sky law exemption from registration (Section
59.025.(1)(a), Oregon Revised Statutes) follows the 1956 Act exemption from registration, but
the definitions sction of the Oregon blue sky law dasst contain a definition of state, which,
as discussed above, is the usual way that state blue sky laws extend the benefit of the municipal
bond blue sky law exemption registration to the District of Columbia and tdrBtories.
However, the same result is accomplished pursuant to Section 174.100, Oregon Revised Statutes,
which provides: AAs used in the statute | aws
applicable definitionitedquiSrteass esdhaedrnwilsuedée(s9 )t
possessions and the District of Col umbi a. o
municipal bond exemption from registration is extended to the District of Columbia and U.S.
territories by Section-B-105 ( 3 2) , Tennessee Code, which ©pro
unl ess the context ot herwise requireseée(32) 0 ¢
United States, includes the District of Columbia and the several territories of the United States.

(c). The District of Columbia municipal bond exemption follows the 1956 Act municipal
bond exemption (Section &604.01(1) of the District of Columbia Code [Section 401 of the
District of Columbia Securities Act], CCH para. 16,1210), but the DisifiGolumbia blue sky
law doesnotinclude the District of Columbia in the definition of State (See Sectieh6glL.(33)
of the District of Columbia Code [Section 101 of the District of Columbia Securities Act], CCH
para. 16,101). However, because of tkgress coordination of District of Columbia exemptions
from registration with exemptions from registration under the Securities Act of°1888urities
issued by the District of Columbia and the District of Columbia Housing Finance Agency are
exempt fronregistration under the District of Columbia municipal bond exemption.

> See Section 11.B.2supra for a discussion of the exemption under Section 3(a)(2) and Section
Il.LF.3.(e), infra, for a discussion of the coordination of District of Columbia and federal
exemptions from registration.
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C. Anomalous Exemptions from Regqistration: Arkansas and Nebraska

1. The Arkansas municipabbn d exempti on applies only to
revenue obligation, issued or guaranteedhiy state, any political subdivision ¢iis state, or
any agency or corporate or other instrument al

42-503(a)(1), Arkansas Statutes [Emphasis added]. This anomaly of excluding securities issued
by outof-state issuers from the municipal bond exemption is shared with Nebraska (discussed
below).

However, this anomaly is not insurmountable. Because otmlaetment of NSMIA,
municipal bonds issued by nd@rkansas issuers are covered securities pursuant to Section
18(b)(4)(C). Such covered securities are exempt from the Arkansas notice filing requirement,
which applies only to covered securities under iBact8(b)(2) (securities issued by investment
companies) and offeringsursuant to Rule 506 of Regulation [BeeArkansas Rule 509.01,

CCH para. 10,5009.

2. The Nebraska municipal bond exemptaiso applies only to irstate issuers. See
Section 81110(), Nebraska Revised Statute#\s is the case in Arkansas, because of the
enactment of NSMIA municipal bonds issued by #Ngbraska issuers are covered securities
under Section 18(b)(4)(C)Such covered securities are exempt fromNlebraskanotice filing
requirement, which applies only tafferings by investment companies, offerings pursuant to
Rule 506 of Regulation Dand offerings by agricultural cooperativeSee Chapter 20, Nebraska
Blue Sky Rules, CCH para. 37,420

D. Requlation of Conduit and Renue Bonds

1. Montana, New Mexico, North Dakota, Rhode Island, Washington and
Wisconsini Exclusion of NGICE Bonds from the Municipal Bond Exemption

@) General Lack of Uniformity

Many state blue sky laws exclude from the mipakt bond exemption bonds payable
from revenues to be received from a nongovernmental industrial or commercial enterprise unless
the payments are insured or guaranteed by a person whose securities are exempt from
registration under one of several enumstaxemptionsor unless the payments are the direct
obligation of such a persoriThis exclusion from the municipal bond exemption is due mainly to
the enactment of the Uniform Securities Act (
which was promulgad by NCCUSL. For a discussion of the 1985 Act anddtls in the
evolution of blue sky laws, sé@pendix A, SectiorC., infra.

As of the date of this paper, the blue sky laws of the States of Montana, New Mexico,

North Dakota, Rhode Island, Washiogtand Wisconsif col | ecti vel vy, the #fA
contain some variation of the 1985 Actds exc
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registration (t h¥forfban8s8payablsaldy franxeavenues to berracdived

from a nongovernména | i ndustri al or commer ci alSeeenterp
Section 3010-104(1), Montana Code Annotate®007; Sectior201.A., New Mexico Uniform

Securities Agt’ Section 711-401(1), Rhode Island General Laws; Sectior02@®5.2, North

Dakota Century Code; Section 21.20.310.(1), Revised Code of Washington; and Section
551.201.(1)(a), Wisconsin Statutes.

Each of these states has enacted its own version of the 1985 Act Exclusion.

Thel1 985 Act Excl usi on f oc u delydromoreveniiesto pe s e C U |
received from a nongover nment adderthenlNew Mexicoj a | or
North Dakota, Rhode Island and Washington blue laws. See Section 201A. New Mexico
Uniform Securities Act, Section A@-05.1., North Dakat Century Code, Section11-401(1),

Rhode Island General Laws and Section 21.20.310(1), Revised Code of Washiniggobluer

sky | aws of Mont ana and Wi scoreceived in regpgcuofr e t h
property or money used under a leasee salloan arrangemety or for a nongovernmental
industrial or ¢ Emphasis @ddedlwhick parabels phe lasgeage of SEC

Rule 131. See Section 300-104(1), Montana Code Annotated 2007 and Section
551.2A(1)(a), Wisconsin Statuted'he Wisconsin blue skiaw deletes the word solely from the

operative phase.

The differences in these stalefrmulation of the 1985 Exclusiorbecome more
pronounced when one tries to determine exactly what constitutes a nongovernmental industrial or
commercial enterprise nder t hese states6é blue sky | aws. C
forth in no action letter®

As to lack of meaning to the term NGICE, exceptWa s hi ngt on, none of
blue sky statutes, regulations, policatsinents or published no action letters has pravale
comprehensive definition &t NGICE. There is substantial disagreement among these states as
to whetherconduit 501(c)(3)bonds, student loan bonds and single family mortgage revenue
bonds constitutdoonds payable from revenues to be received from a NGICE. There is also
substantial disagreement as to those entities whose insurance, guarantee or direct obligation can
provide an exemption from registration for a security that would otherwise woulc reoteinpt

18 Some form of thd 985 Act Exclusion had also been in effect at one time or another in lowa,
Maine, Minnesota, Nevada and South Dakota, but enthed Wwwa, Maine, Minnesota and
South Dakota each enacted the 2002 Act andexpandedn Nevada when the operative term

~

was changed to fienterprise. o

" The citation is to the New Mexico Uniform Securities Act rather than to the New Mexico
Statutes, beemse the New Mexico Uniform Securities Act became effective on January 1, 2010
and does not appear to have been codified as the date of this paper. The New Mexico Uniform
Securities Act idased on the 2002 Act andsist forth in the CCH Blue Sky Law Reter.

18 See SectionE., supra for a discussion ahe extent to which naction letters can be used as
part of legal analysis.
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from registration because it is payable [solely] from revenues to be received from a
nongovernment al i ndustri al or ¢ omme and noné ent e
of these states hasbpted the 1985 Act list of such entitiesrbatim

The following is a description of how each tbesestates deals with the concept of the
municipal bonds payable from revenues to be received from a NGICE.

(b) Montana Section 3010-104(1), Montana Code Annotatéd007,
excludes NGICE Bonds from the municipal bond exemption from registratid@ss the
fenterprise or any security of which it is th
subsections (2) t h-A0104g As s@mimar)zedn sabjpara§repbst (1),a2) 3 0
and (3)below, three ofthe subsections (2) through (15) of Section13104 provide possible
exceptions to the Section -3@-104 exclusion from the municipal bond exemption for NGICE
Bonds, but only the exception described in subgaaph (2) below is useful as a practical matter.

() Conduit501(c)(3) BondsThe unpublished position of the
Securities Department of t he Mo cohdaitb@l(c)@X at e A
bondsare securities payable from revenues to be received by a nongovernmental industrial or
commercial enterprise. Section-30-104(8), Montana Code Annotated2007 provides an
exemption from registration for any security issued by a qualifpioigprofit enity, provided
that the issuer pays a fee of $50 and files with the commissioner 20 days prior to the offering a
written notice specifying the terms of the offer and the commissioner does not disallow the
exemption in writing within the 2@8ay period. Theadministrative policy of the Montana
Securities Departmeris to waive the 2@day period, if requested Upon completion of its
review, the Departmensends a notice of exemption for a qualifying issue. Unpublished no
action requests available through tine LexisNexis Total Research System indicate that this
procedure has been used successfully for more than 20 years.

There are several problems with this procedure. First, whilgegheralexperience has
been that the request for the waiver of ®&day waiting period and the request for the
exemption from registration are routinely granted, the granting of these requests is not automatic.
Second, in many cas¢he period between the date of the preliminary official statement and the
closing datemay be less than twenty days. Third, it is often difficult to tell whether the
underwriter has complied with the twenty day waiting periedpecially when the period
between the date of the preliminary official statement and the pricing (not the fldaiegis
less than twenty day&or these reasons, | rarely recommend using the procedure.

(2) New York Stock Exchange CompanieSection 3010
104(12) Montana Code Annotated 2007 provides anexemption from registration for any
security listed or approved for listing on the New York Stock Exchange and various other
enumerated exchanges. This exemption is available only if the securitiethe
nongovernmental industrial or commercial entes@rihatis obligated to makehe payments
under the related lease, sale or loan arrangement are so lisipdroved for listingi.e., this
exemption is not available if the securities of a party related to the nongovernmental industrial or
commercial eterprise are so listed or approved for listimgg( a corporate parent guarantor).
Compare North Dakotapfra.
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3) Request for an Exemption Section 3610-104(11),
Montana Code Annotated 2007, provids an exemption for any security for which the
commissioner determines by order that an exemption would better serve the purposes of Section
30-10-102, Montana Code Annotatéd?007, than registration. The purposes of that Section are
to A(1) nvestortpersonsehgaged im securities transactions and the public interest; (2)
promote uniformity among the states; and (3) encourage, promote, and facilitate capital
i nvest ment in Montana. O The fee for -10cequest
209(4), Montana Code Annotate@n se&eral occasions the Montana Securities Department has
issued favorable ordems connection with the issuance sifident loarbondssecured by a letter
of credit ora standby bond purchase agreent&nfThe problem ith this procedure is that there
is no guarantee that a favorable order will be granted on a timely basis.

(4) Notice Filing Requirementfor NonExempt Covered
Securities In response to NSMIA, pursuant to Montana Rule 6.10.148, CCH para. 36,488,
Montana has imposed a notice filing requirement on Section 18(b)(4)(C) covered sethaities
are not otherwise exempt from registration. The notice filing consists of adrfii@ining that
the bonds in questiogualify for covered security status pursuant to Section 18(b)(4)(C), a
consent to service of process signed by the issuer of the bonds and a filing fee of $200. Issuers
routinely refuse to sign consents to servicepaicess, so qualifying an issue for sale to the
publicin Montana by means of this type of notice filing is impossible as a practical rmatter
underwriters should be advised accordingly.

(© New Mexico New Mexico eracted the Uniform Securities Act of
2002 Section 5813CG-101 et seq. New Mexico Statutesffective January 1, 2010Following
the model of the 2002Act, Section58-13C-201.A., New Mexico Statutegrovidesa general
exemption from registration and naidilings for all types of municipal bondsncluding
separate securitiasider SEC Rule 13Exceptthat this exemption does not apply to a security
issued by aNew Mexico governmental entitypayable solely from the revenues of a
nongovernmental commeati or industrial enterpriseunless such security is directly or
indirectly insured or guaranteed by, or such revenues are derived from, a person whose securities
are exempt from registration by Sectib813CG201.A. (.e. the federal, state and municipal
entities that qualify under the municipal bond exemption from registration) or various other
entities described in Sectio®8-13G201.B, C.,D., E. or G, New Mexico StatutesSections
5813CG-201D. and 201.G. can be usefidr certain types of municipdonds, as described
subparagraphs (1) and (2low:

19 See Pennsylvania Higher Education Assistance Agency Student Loan Adjustable Rate Tender
Revenue Refunding Bonds, 1985i8g A, 1988 Mont. Sec. LEXIS 110; Missouri Higher

Education Loan Authority Adjustable Rate Demand Student Loan Revenue Bonds, Series 1988
A, 1988 Mont. Sec. LEXIS 97; State Board of Regents of the State of Utah Student Revenue
Bonds Series 1988 A, B & @988 Mont. Sec. LEXIS 61; Missouri Higher Education Loan
Authority (A Public Instrumentality and Body Corporate and Politic of the State of Missouri)
Adjustable Rate Demand Student Loan Revenue Bonds 1988 B, 1988 Mont. Sec. LEXIS 157.
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(1) BondlInsurance Section58-13G-201.D, New Mexico
Statutes provides an exemption from registratiéor a security insured or guarantebg an
insurance cmpany authorized to transact business in New MexidMost bond insurers are
authorized to do business in all 50 states, the District of Columbia and the Commonwealth of
Puerto Rico and the bond insuodfering documentlisclosure language mandated by trimsnd
insurers usually contains a statement to that effect. Thus, in New Mexico a policy of bond
insurance can provide an exemption from registration for an issue NGICE, Roadsled that
the insurance company is authorized to transact business iMisieizo.”

2 Conduit501(c)(3) Bonds Section 5813CG-201.G.
provides an exemption from registration for
operated exclusively for religious, educational, benevpleaternal, charitable, social, athletic
or reformatory purposes, and not for pecuniary profit, no part of the net earnings of which inures
to the benefit o f a private stockhol der or 0
commissioer to adop rules limiting the availability of this exemption. In other words, unless
the New Mexico Securities Divisioadogs rules limiting the availability of the exemption,
conduit 501(c)(3ponds are exempt from registration and notice filings undeN#ve Mexico
blue sky law As of the date of this paper, no such rules have been adopted.

3) Student Loan Bonds and Single Faniiprtgage Revenue
Bonds Section 5813G20LA., New Mexi co Statutes, expressly ¢
this subsection, a nongovernmental industrial or commercial enterprise does not include the
financing of student loans or singi@mily residential mortgage loads.

(d) North DakotaThe North Dakota Securities Act is based on the
1956 Act, butthe municipal bond exemption set forth in Section0Z@5.1, North Dakota
Century Codehas been amended to incorpordwe2002 Acb s expansion od the |
exemption to include any separate security as defined in SEC Rule 131 and to provide that
municipal bond exemption provides an exemption from registration as well as notice filings.
However, Section10-04-05.1., North Dakota Century CodexcludesNGICE Bonds from the
municipal bond exemption from registration unless the payments on the NGICE Bonds in
guestion fAare made or unconditionally guarant
registrationor the issuer first files a notice in a recemecifying the terms of the proposed offer
or sale and pays a nonrefundable fee of one hundred dollars. [ Emp hasi s added
underlined text was added in 2005 and follows a Policy statement for municipal securities dated
September 16, 1998, CCH pa#d.,525. The notice filing described in the underlined text applies
to both North Dakota issuers and ndiorth Dakota issuersConduit borrowers and guarantors
whose securities are exempt from registration (thereby providing an exception to the NGICE
exclusion from municipal bond exemption from registration under Sectioi9405.1., North
Dakota Century Code&dre described in subparagraphs (1) and (2) below

Q) Conduit 501(c)(3) Bonds One of the persons hese
securities are exempt from registration under Sectie@4105, North Dakota Century Code, is

20 SeeSectionll.F.(c) (4), infra, for a discussion of the significance of this type of requirement in
Texas.
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Afany person organized and operated not for p
benevolent, fraternal, charitable, social or reformatory perms 06 pr ovi ded t hat p
of such security such person must, among other thapydy for and obtain the written approval

of the commissioneridentify the basis of its qualification for this exemption and pay a $150

filing fee. See Section 0104-05.5., North Dakota Century CodeThe problem with this

procedure is thatbtaining the written approval of the commission is not automatic and it is not
possible to predict whether the approval would be provided on a timely basis. The better route

to compliance is set forth in subparagraph (3) below

(2) New York Stock Exchange Compani@&ursuant to Section
10-04-05.14, North Dakota Century Codenether persorwhose securities are exemipbm
registration is a person whose securities are listed or approved for listing on the New York Stock
Exchange and various other listed exchanges. Since the exception to the NGICE Bonds
exclusion from the municipal bond exemption under Sectio®4105.1. includes the words
i ma d encooditionally guarantedlly 6 a per son whose securities
the exemption conferred by Section-Q405.14, North Dakota Century Code is also available
to NGICE Bonds that are unconditionally gamateed by such a persond, a corporate parent
guarantor whose securities are listed or approved for listing on the New York Stock Exchange)

(3)  When In Doubt File Under Section-D3-05.1 There is no
published guidance as to the meaning the term nongovernmental industrial or commercial
enterprise under the North Dakota blue sky law. The online LexisNexis Total Research System
lists approximately 40 favorable no action letters fritv® North Dakota Securities Department
covering conduit 501(c)(3) bonds, general airport revenue borgisgle family mortgage
revenuebonds and student loan borfdsThe notice filing provision underlined in subparagraph
(d) above provides a simple ancekpensive means oésolving any interpretive issuasthout
reliance on no action letteand of achieving blue skycompliance for the offer and sale of
NGI CE Bonds in North Dakota, regardless of th

(e Rhode Island Section 7-11-401(1), Rhode Island General Laws,
excludes NGICE Bonds from the municipal bond exemption from registration unless payments
on the NGI CE B o ninkyrediormguarpniessy & persan desarileed & the issuer,
insur er or guar antor of securities under o wvar.i
insurance companies under subdivision (4) @dwparagraph (1) belgvand companies whose
stock is listed or approved for listing on a national securities exchangeswiivision (7) (see
subparagraph () el ow) , or fiunl ess the revenues from w
direct obligation of aperson ( pr esumably not just any person,
in the various enumerated sectipnfEmphais added.]

Q) Bond Insurance Subdivision (4) of Section -11-401,

Rhode l sl and Gener al Laws, provi des an e
securityéinsuredéby an i nsurance ¢ ctaig and y org
authorized to do business in this state. o Mo

“These no action lettecsan be foundby searchinginongovernmental and North Dakotander
Securitie$Blue Skyi State Securities Administrative Decisions,-Nction Letters, Releases.
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50 states, the District of Columbia and the Commonwealth of Puerto Rico and the bond insurer
offering documentdisclosure language mandated bysinbond insurers usually contains a
statement to that effect. Thus, Rhode Islanda policy of bond insurance can provide an
exemption from registration for an issoieNGICE Bondsprovided that the insurer is authorized

to do business in Rhode Islaffd

(2) New York Stock Exchange Compani&dubdivision (7) of
Section7-11-1 0 4 Rhode | sl and Gener al Laws, provi de
security listed or approved for listing upantice of issuance on a national securities exchange
regi stered under Section 6 oefg, atctmpanyvenosa stack i e s
is listed or approved for listing on the New York Stock Exchange. NGICE Bonds that are the
direct obligaton of such a company as well as NGICE Bonds that are insured or guaranteed by
such a company enjoy the benefit of this exemption from registration.

3) Other Types of NGICE BondsDuring the 1990s, the
Rhode IslandDivision of Securities issued favorabi® action letters in connection with the
issuance otonduit 501(c)(3)bonds? limited obligation and general obligati@ingle famil
mortgage revenueonds>* student loan bond¥and general airport systerevenue bond?sg/
Since Rhode Island has not enacted a notice filing requirement for bonds issueebbgtatg
issuers, the problem of whether to treat these types of bonds as NGICE Bonds is limited to
Rhode Island issuers. When dealing with thesesyg bonds issued by Rhode Island issuers,
see the discussiartoncerning state no action letters and informal telephone asgetc®rth in
Section I.E supra

()] Washington Section21.20.310(1)Revised Code of Wasigton,
excludes NGICE Bonds from the municipal bond exemption from registration, unless the
payments on the NGICE Bonds in question are made or unconditionally guaranteed by a person
whose securities are exempt from registration under Section 21.20.81€(&Aecurities issued

2 SeeSectionll.F.(c)(4),infra, for a discussion of the significance of this type of requirement in
Texas.

% See, for example, $35,435,000 Massachusetts Health and Educational Facilities Authority
Revenue Bonds, Boston Collelgsue, Series J, 1991 R.I. Sec. LEXIS 97, and Dormitory
Authority of the State of New York University of Rochester, Strong Memorial Hospital Revenue
Bonds, Series 1996, 1996 R.I. Sec LEXIS 2.

2 See, for example, State of New York Mortgage Agency HomeoRevenue Bonds, Series
VV AMT, 1991 R.I. Sec. LEXIS 86, and Minnesota Housing Finance Agency, 1994 R.I. Sec.
LEXIS 6.

% See, for example, State Board of Regents of the State Student Loan Revenue Bonds, 1990
Series E, 1990 R.1. Sec. LEXIS 69, and Rld&nt Loan Authority Student Loan Program
Revenue Bonds, 1996 R.I. Sec. LEXIS 13.

% See $400,000,000 City and County of Denver, Colorado System Revenue Bonds, Series
1991A, 1991 R.I. Sec. LEXIS 69.
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or guaranteed by a railroad, other common carrier, public utility or holding company that meets
certain requirements) or Section 21.20.310{8). (any security which meets the criteria for
investment grade securities that the sSMagton Director of Securities may adopt by rule,
discussed below); provided that the Washington Director of Securities may, by rule or order,
exempt anyssue ofNGICE Bond if the Director finds that registration is not necessary in the
public intereseaind for the protection of investors.

() Industrial or Commercial Enterprige In Generda WAC
460-42A-020, CCH para. 61,738A, expansively provides:

The term #fAinduisdlri aht erprciocsneneeras empl oyed
includes, but is not limited to, a private profit monprofit hospital, health care facility,

college, university or educational institution, single or multifamily mortgage loan
program port authority conasionaire, or manufacturing or service business.

Under this provisiongonduit 501(c)(3ponds and single familgnortgage revenuleonds
are treated as NGICE Bonds (compare New Mexsapra and Wisconsininfra). The key to
qualifying for an exemptiorfrom registration forconduit 501(c)(3)bonds and single family
mortgage revenueonds is the satisfaction of the rating requirenpemsuant toVAC 460-42A-
30 (discusseth subparagraph (4elow)?’

(2) Student Loan Bonds$n an unpublished no action letter the
term Acoll ege, uni versity or -424-020 svasbroadha | i ns
interpreted to includa state educational loan authority that issued student loan ;libedso
action request as granted because counsel represented thabtigs would be rated AAA by
St andar d RafingPSewices aiccordance with the rating requirements of WAC-460
42A-030 (discusseth subparagraph (delow)?® In addition, in three unpublished orders o
exemption the Washington Securities Administrator has granted orders of exemption for student
loan bonds that satisfied the rating requirements of WAG42600302°

?’See Southern California Home Financing Authority, 1B80e B, Single Family Mortgage
Revenue Bonds, 1990 Wa. Sec. LEXIS 134; South Dakota Health and Educational Facilities
Authority Revenue Bonds, Series 1990, 1990 Wa. Sec. LEXIS 95; and California Health
Facilities Financing Authority Revenue Bonds, 1989i&s A, 1989 Wa. Sec. LEXIS 222.

% See Virginia Education Loan Authority Student Loan Program Revenue Bonds, Series 1990 A
and B, 1990 Wa. Sec. LEXIS 48.

# See In the Matter of Nebraska Higher Education Loan Program, Inc. MiMipde Student

Loan Progam Revenue Bonds, Series 1985 A, B, C, D ané® 3,035,000, 1989 Wa. Sec.

LEXIS 435; In the Matter of Pennsylvania Higher Education Assistance Agency, Student Loan
Adjustable Rate Tender Revenue Bonds, 1989 Series A, 1989 Wa. Sec. LEXIS 465; and In the
Matter of Kentucky Higher Education Student Loan Corporation, Multibele Insured

Student Loan Revenue Bonds, 1988 Wa. Sec. LEXIS 80.
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3) What is not a NGICE Several succesdfuno-action
requests provide a basis for concluding that a NGICE is not present in a particular fifancing.
For example, in a no action request involving a public utility district that maintained and
operated an electric utility, a water utility and a weastter utility>* counsel argued:

Further, it is our understanding that the Bonds are exempt governmental securities
under Section 21.20.310(%ince no commercial or nongovernmental industrial purpose
is involved ancho norexempt party receives the preds or repays the Bondg o the
extent the Bonds will be repaid from Revenues received from nongovernmental
commercial or industrial userghese are only a portion of the Revenues, and the Bonds
are _not payable solely from Rewes to be received from aongovernmental
commercial or industrial enterprisgEmphasis added.]

Similarly, in a successful no action request involving the Denver, Colorado &frport
counsel argued:

éln our view, the Series 1990A BoRE) ar e
and are not subject to the exception for industrial or commercial enterprise financing. No
single norgovernmental enterprise stands behind the BorRigther, the Series 1990A
Bonds are backed by the City's pledge of its general revenues fravpdhetion of the
Airport System and its covenant to impose a variety of rates and charges upon all users of
the Airport System sufficient to service the Series 1990A Bonds and provide a margin of
addtional debt service coveragdf the Series 1990A Bondsere issued for the purpose

of providing a facility benefiting a single airline, we would come to a different
conclusion, since the revenues payable by agowernmental enterprise would be the

sole source of payment of debt service on the Series 19904sBand the bondholders
would look only to that single enterprise for paymentowever, in this instance, the
enterprise _being financed is the entire Airport System, the Series 1990A Bonds are
payable from multiple sources, and the revenues pledgepafonent of principal and
interest on the Series 1990A Bonds represent proceeds of charges imposed by a
governmental authority upon the users of a public facilftgmphasis added.]

(4) Investment Grade SecuritieSNVAC 46042A-030, CCH
para. 71,738B, provides an exemption from registration for bonds payable from a
nongovernmental industrial or commercial enterprise if either:

%0 The arguments made in these two Washington no action letter requests could be useful in no
action requests in othgirrisdictions, as well.

¥ Public Utility District No. 1 of Chelan County, Washington, 1991 Wa. Sec. LEXIS 64. See
also Public Utility District No 1. of Chelan County, Washington, 1991 Wa. Sec. LEX|&rid 1
Turlock Irrigation District, California, ReveeuBonds 1988 Series A, 1988 Wa. S&¢l.

% City and County of Denver, ColoradAirport System Revenue Bonds, Series 1990A, 1990
Wa. Sec. LEXIS 55See also $100,000,000 Massachusetts Port Authority Revenue Bonds,,
Series 198&\, 1988 Wa. Sec. LEXIS9D.
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1) the security receives a r at isCgrpooationii AAO
[ AS&PO gquimlentraart i ng f rlomv dvotoadrysd sSer vi c e, l nc.

(2)(a) the security is issued to fund a sinfeily mortgage program established and
operated by atate housing finance agen@nd (b) the security retves a rating of at
leasb A+ofrom S&P or arequivalent at i ng from Moodyos. [ Emp h

Washington has not provided any guidance
equivalent tathe variousS&P ratings. One is tempted to argue that an A#ng from S&P is
equi valent to an Aa2 rating from Moodyos, an
rating from Moodyods, et c. However, when | 4
attorneyfor guidance, | was told that no guidance could iverg andit wasrecommended that |
submitan interpretive request thaicluded a comparison dfie published standards of the two
rating agencies for each of their respective rating categotreshort, we simply do not know
what an equinatadie MHowewdrowedy kih@v that the right rating from S&P for
the NGICE Bonds in question will provide exemption from registration (for Washington issuers)
and notice filings (for notwWashington issuers).

See also unpublished Order of Exemption RC2@B810(1) dated December 18, 1989,
of the Stateof Washington Department of Licensing. Business License Services, Securities
Division, which generally permits the Washington Health Care Facilities Authority (the
fiWashington Aut hor i & podds and motes i $Vashingtort axd makevtleen u
proceeds thereof available to the operators of private nonprofit or public health care facilities for
the purpose of minimizing the cost of such facilities and minimizing the costs to the public of the
use theref without the need for registration, provided tka)the bonds in question receive a
ratingof at | east A Afrom a nat i jemphdsisaddedlanp gni z e
prior to the issuance of such bonds the Washington Authority receiwesttie applicant a
request for providing such bonds for the financing of health care facilities, investigates and
determines the need and feasibility of providing such bonds, and determines it is necessary or
advisable for the benefit of the public healih provide such financing. Bond counsel
experienced in working with the Washington Authority routinely include in the bond documents
a recitation of above described application, investigation and determinations. Before relying on
this order, Irecommenccontacting the Washington Department of Licensing to verify that this
Order of Exemption is still in effeeind has not been amended

(5) Bond Insurance Section 21.20.310(5), Revised Code of
Washington, provides ane x e mpt i on from registration for
representing an interest in or a debt ofirmured or guaranteed by, any insurance company
authorized to do business in this state Does this Section provid
from registration for NGICE Bonds that would otherwise be subject to registration? No,
according to a stafattorneyof the Washington Securities Division. The methods of saving
NGICE Bonds from registration are set for in Section 21.20.310(1), namely, coogpliader
Sections 21.20.310({payments are made or guaranteed by a railroad, other common carrier,
public utility company or holding company, subject to certain condition®1.20.310(8) (the
statutory basis for the rating requirements under WAG48020) orobtaining an interpretive
opinion or no action letter
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(6) Interpretive Opinions and No Action Letter8VAC 460
16A-202, CCH para. unavailableets forththe requirements for aimterpretive opinion or no
action letter, including the payment of the fee required by Section 21.20.340, Revised Code of
Washington (i.e, $35 pursuant toSection 21.20.340(12) Prior unpublished orders of
exemption for student loan borfdssingle famly mortgage revenudonds* and conduit
501(c)(3)bonds® showsubstantiateliance on compliance with the rating requirement of WAC
460-42A-030, CCH para. 71,738fliscussedn subparagraph (4bove)

(7)  Notice Filing Requirement Pursuant to WAC 46Q8A-
100, Washington has imposed a notice filing requirement on Section 18(b)(4)(C) covered
securities that are not otherwise exempt from registraian NGICE Bonds that do not satisfy
the rating requirenrégs of WAC 46042A-2 0 ) . The notice filing <co
muni ci pal covered securities notice filing fo
consent to service of process signed by the issuer, and initial and renewal filingléesdested
pursuant to Section 21.20.340(1)(b), Revised Code of Washington. As in the case of Montana,
issuers routinely refuse to sign consents to service of process, so qualifying an issue for sale to
the pullic in Washington by means of a notice filingyimpossible as a practical mattem
addition, even if the issuer is willing to provide a consent to service of process, the Washington
filing fee is very expensive; namely, $100 for the first $100,000 of the offering price of bonds
being offered in Wshington plus 1/20 of one percent of the excess of the offering price of bonds
being offered in Washington, with no upper lifffit. A notice filing fee for bonds having an
offering price of $5,000,000 would be $100 p#25450 or $2,50.

(g9 Wisconsin  When Wisconsin enacted th2002 Act effective
January 1, 20Q9new Section 551.201(a), Wisconsin Statutes, followed the 2@92nodel
provisions of including within the municipal bond exemption any separate security under SEC
Rule 131 and exempting municipal bonds from notice filing requirements. However, new
Section 551.201(agontinuedthe priorWisconsinb | ue sky | awdés exclusi on
bond exemption from registration for NGICE Bonds unless, pursuant to Sé&iof01(b),

¥ See Virginia Education Loan Authority Student Loan Program Revenue Bonds, Series 1990 A
and B, 1990 Wa. Sec. LEXIS 48; In the Matter of Nebraska Higher Education Loan Program,
Inc. Multiple-Mode Student Loan Program Revenue Bonds, S&88S A, B,C, D and £1989

Wa. Sec. LEXIS 435; In the Matter of Pennsylvania Higher Education Assistance Agency,
Student Loan Adjustable Rate [T]ender Revenue BA8&9 Series A, 1999 W Sec. LEXIS

465; and In the Matter of Kentucky Higher Education Student IG@aporation, MultiMode

Student Loan Revenue Bonds, 1988 Series A, 1989 Wa. Sec. LEXIS 80.

% See Southern California Home Financing Authority, 1990 Issue B, Single Family Mortgage
Revenue Bonds, 1990 Wa. Sec. LEXIS 134.

% California Health Facilities Riancing Authority Revenue Bonds, 1989 Series A, 1989 Wa.
Sec. LEXIS 222, and South Dakota Health and Educational Facilities Authority Revenue Bonds,
Series 1990

38 See Section 21.20.340.(1)(b), Revised Code of Washington.
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Wisconsin Statuteshey are secured by a qualifying letter of credit or satisfy certain rules of the
Wisconsin Division of Securities.

() NGICE Bonds Secured by a Letter of Cred®ursuantto
Section 551.201(b), Wisconsin Statutes, NGICE Bonds are exgowptregistration, provided
that they are secured by an irrevocable letter of credit issued by a depository institution in favor
of the bondholders providing for payment dif @incipal of and accrued interest on the bonds
and the letter of credis accompanied by an opinion of counstting, among other things, that
payment of debt service pursuant to the letter of credit will not constitute a preference under the
federalbankruptcy law if a petition in bankruptcy with respect to the enterprise is filed and that
the enforceability of the letter of credit would not be materially affected by the filing of a petition
in bankruptcy with respect to the enterprise or any pesbtigated to reimburse the depository
institution for payments made under the letter of credit.

The opinion requirement of Section 551.201§),)Visconsin Statutes, parallels a prior,

similar opinion requirement i rag oy dedtedls ofbcyeditMo o d y ¢
based on an obscure bankruptcy caseéhe Matter of Twist Cap, Incl B.R. 284, 1979 Bankr.
LEXIS 781. Moodybés eventually eliminated thi

counsel stopped providing this opinion. Resjador such opinions are usualbyt not always
denied, so for NGICE Bonds secured by a letter of credit, the availability of the exemption from
registration depends on the willingness of bond counsel or bank counsel to provide this opinion
unless ondiles a notice filing described below

(2) NGICE Bonds and Rules of the Division of Securities

® Conduit501(c)(3) BondaNisconsin Department of
Financi al Il nstitutions (ADFIO) Rule 1.02(11),
determining the availability of the exemption from registration under Section 551.201(1)(a),
Wisconsin Statutes, a NGICE is not presenfi{) The source of the lease, sale or loan
arrangement for the payment of principal of and interest on the revenue obligation, is a duly
organized and existing nér-profit corporation under applicable state law and is an
organization described in secti@®1(c)(3) of the internal revenue code which qualifies for
exemption from federal taxation under section 501(a) of the internal revenyeandd@)The
receipt of a limited amount of revenue by the corporation from commercial or retail sources does
notesult in a | oss of the corporationds status
and (c)(3) of the internal revenue catle.

(i) Public Utilities DFI Rule 2.01.(1)(a).1.CCH para.
64,511, provideshiat NGICE Bonds are exempt from registration if the enterprise in question is
a public utility described in Section 551.201(5), Wisconsin Statutes, having securities registered
under Section 12 of the Securities Act of 1934, or is a wimllged subsidiarpf one ormore
of such utilities.

(i)  New York Stock Exchange CompaniddFl Rule
2.01.(1)(a)2., CCH para. 64,511, provides that NGICE Bonds are exempt from registration if the
securities othe enterprise, or any securities of an unconditional guarantor of all payments under
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the lease, sale or loan arrangemang covered securities under section 18(b)(1) or are exempt
under Section 551.201(6), Wisconsin Statuies Eecurities listed aapproved for listing on the
New York Stock Exchange amértainother national exchanges).

(iv)  Notice Filing DFI Rule 2.01.(1)(ap., CCH para.
64,511, provides that NGICE Bonds are exempt from registration, ifieerfding is filed with
the Securities Division of the Wiscondinvision of Securitiesprior to the offering The notice
filing must include a trust indenture meeting the requirements of DFI Section 384 the
requirements of the Trust Indentuket of 19397), unless th&VisconsinDivision of Securities
Aot her wi se per noiffarirg documenmeetjng the requirementa af DFI Section
3.03 that contains the financial statements for the enterprise and amlditfmnmation as the
Wiscorsin Division of Securitiesnay require, and th&/isconsin Division of Securitiedoes not
by order deny the exemption within 10 days of the date the notice is Kgdmpression is that
the requirements of DFI Section 3.03 and 3.04 are generally wairefiling fee is $200 See
DFI Rule 7.01(2)(b).

(h) Lettersof Credit As di scussed under ABank
E x e mp tsupoara,pperly structured letter of credit issued by the right type of bank will
provide an independent exemption from registration for bonds that would otherwise be subject to
registration under Section 3(a)(2).

Will a properly structured letter of credit issued by the right type of bank provide a
similar exemption from registration fonunicipal bonds that would otherwise be subject to
registration under the blue sky laws of Montana, New Mexico, North Dakota, Rhode Island,
Washington and Wisconsin? No.

The blue sky laws of Montana, New Mexico, North Dakota, Rhode Island, Washington
and Wisconsin each provide an express exemption from registration for any security issued or
guaranteedby various types of financial institutions. See Sectiori3004(3), Montana Code
Annotated- 2007; Section 583B-26.C, New MexicaUniform SecuritiesAct; Section202.G,

Rhode Island General Laws; Section-G405.2, North Dakota Century Code; Section
21.20.310.(3), Revised Code of Washington; and Section 551.201.(3)(b), Wisconsin Statutes.

The blue sky laws of Montana, New Mexico, Washington ariglcivisin each contain
substantially identical, gener al def i pliGti ons
103(1), Montana Code Annotated2 007 provi des that guar ant eed
payment of princi pal g bliemsky éawseo$ MorthoDakotd and Ritbéen d s . ¢
Island do not define the term guaranteed.

3" Whatever they may beBondcom s el and underwriterds counsel
the effect that the bonds in question need not be qualified under the Trust Indenture A6t of 193
because Section 304(a)(4) of the Trust Indenture Act provides an exemption from its provisions

for any security that is exempt under Section 3(a)(2). Since virtually all municipal bonds are
exempt from registration under Section 3(a)(2
ever, need to familiarize themselves with the requirementgeoftust Indenture Act of 1939.
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While it is tempting to argue by analogy to federal law that a letter of credit should be
treated as a guarantee under state blue sky kexegpt for the coordination axemptions
provisions of the Colorado and District of Columbia blue sky laws discussed in Section
II.F.3.(a),infra, no published state blue sky statute, regulation or policy statement has adopted
the federal approacHiscussed in Appendix A Section D.2b)(iii), infra, that a properly
structured letter of credit.€., one that provides for payment in full of all principal and accrued
interest and, if applicable, purchase price) and that is issued by the right type afdaalsiate
bank, a natiorlabank or a qualifying domestic branch of a foreign bank) can provide an
independent exemption from registration as a security guaranteed by a bank.

2. Other Attempts to Requlate Conduit Bonds and Revenue Bonds

€) Arizona

(1) Traditional Blue Sky Analysiand Arizona IssuersSection
44-1843.A.1., Arizona Rvised Statutes, as amended, provides a general exemption from
registration for municipal bonds, but excludes from the exemption from registration bonds
regulated pursuant to Section-2843.01, Arizona Revised Statute®onds regulated under
Section 441843.01, Arizona Statutes, include the following types of bomben issued by
Arizona issuers( A Ar i z on a ), antessdhe redivements of-4843.01.B., Arizona
Revised Statutes, are satisfied:

(i) Aindustrial dedvnethed9b4ne nt
Code), other than such bonds issued to provide residential real property for family units, airports,
docks, wharves, mass commuting facilities, parking facilities, sewage or solid waste disposal
facilities, air or water pollution control fdities, or facilities for the furnishing of water if
available on reasonable demand to members of the general public;

(i) certain bond anticipation notes and improvement
district bonds authorized pursuant to title 48, chapter 6, article 2, ArRewiaed Statutes, as
amended; and

(i)  securities of public subdivisions used to provide
monies to finance the acquiring, constructing, improving, equipping or furnishing of medical
office buildings, sanitariums, clinics, medical hotels, moresrcemeteries, mausoleums, rest
homes, nursing homes, skilled nursing facilities or other similar facilities for use by corporations
or entities other than municipal which bonds or notes are not fully secured by an entity owning
or operating, repurchagjror leasing a hospital from a political subdivision.

Section 441843.01.B., Arizona Revised Statutes, as amended, provides that Arizona
Issuer Bonds issued for the purposes set forth in subparagraphs (i), (i) and (iii) aboeé are
subject to registteon if a notice of the proposed offeringtrust indenture, a $200 filing fee and
an offering documentontaining the extensive disclosures required by SectieiB94, Arizona
Statutes, are filed with the state securities commission and the exempitiorefjistration is not
denied within 20 days of receipt by the state securities commission.
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(2) NSMIA Analysisand NoRArizona Issuers Section 44
1843.01.C., Arizona Revised Statutes, yaes that the types of bonds described in
subparagraphs (i), (i) and (iii) above plus bonds secured only by special assesgaments,
issued by a noirizona Issueand provided that they qualify as covered securities under Section
18(b)(4)(C) of the Sewmities Act of 1933 are subject to a notice filing requirement consisting of
a cover letter that describes the offering to be made in Arizona, any documents that are filed with
the SEC and that are required by the commigSiamd a filing fee of $200.

(b) Nevada

(1) Traditional Blue Sky Analysis Section 90.520.2.(a),
Nevada Revised Statutes, provides a general exemption from registration for municipal bonds
exeptf or bonds payable from paymodesst s to be made

(i) the payments armsured or guaranteday the United
States, certain instrumentalities of the United States, states, political subdivisions, agency or
corporate or othemstrumentality of one or more states or political subdivisions or a person
whose securities are exempt pursuant to (b) to (e) anddgg)yarious Canadian entities; certain
depository institutions; an insurance company authorized to business imteeoSNevada; a
qualifying railroad, other common carrier, public utility or holding company; a company whose
securities are listed on or approved for listing the New York Stock Exchange or certain other
exchanges) or the revenues are the direct obligatisuch a person (Section 90.520.2.(a)(1)), or

(i) the issuer is a Nevada issuer (Section 90.520.2.(a)(2)),
or

(i) the payments are insured or guaranteed by a person
who, within the 12 months next preceding the date of issuance, leagerka rating in one of the
top four rating categories of Moodyds or S&P

There is no published definition of the te

The Nevada blue sky law exclusion from the municipal bond exemption for bonds
payable from paymentso be made by an fAenterpriseodo i s not

First, the exclusion doewt apply to Nevada issuers.

Second, at one time the exclusion from the exemption from registratiomamasver
i.e., the prior version of the Nevada blue sky laxcluded bonds payable from payments to be
made from payments to be made byamgovernmental industrial or commerogaiterprise In
other wordsgovernmentaii e nt er pri ses, 0 such as municipally

¥ Municipal bonds that qualify as covered securities under Section 18(b)(4) are, by definition,
exempt from registratiopursuant t&ection 3(a)(2) and, thereforey documents are filed with
the SEC.The administrative @ctice is to require a copy of the cover page of the offering
document.
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and sewer systems and gim family mortgage loan programs, aaso excluded from the
municipal bond exemption, unless the requirements of subparagraphs (i), (ii) or (iii) are satisfied.
In two unpublished denials of no action requests, the Nevada Securities Division haseexpress
the view thatonly a general obligation that is backed by the taxing poiseexempt from
registration (nowa notice filing) under this section, unless the bonds in question are secured by
the typesof credit enhancementdescribed in(i) and (iii) abow. See no action requsgor
$16,500,000 Natrona County, Wyoming Hospital Revenue Bonds SeriesM&&d, 28, 1990

1990 Nev. Sec. LEXIS 11 and $600,000,000 City and County of Denver, Colorado Airport
System Revenue Bonds, Series 1990ay 18 1990 Nev Sec. LEXIS 15.

(2) NSMIA Analysis Nevada has imposed a notice filing
requirement on bonds issued by -ofistate issuers that do not qualify for an exemption from
registration. The notice filing consists RevadaForm N-9, a copy of the preliminary official
statement (or final official statement if no preliminary official statement was prepared) and a
filing fee $300 (or $400 if 24our turnaround is desired or $500 if same day turnaround is
required). Seadn 90.519, Nevada Blue Sky Regulations, CCH para. 38,4 6.Nevada Form
N-9 must be signed by the issuer and the filing must be accomplished no later than the closing.
Qualifying the municipal bonds in question for sale to the publievadaby thistype of filing
is usually impracticable because the bond issuer must be willing to sign the Nevada-Borm N
and the signing needs to occur well in advance of the closing in order to allow for delays in
delivery that are beyond the control of delivery gy (for example, delays due to weather).

(c) New Hampshire

(1)  Traditional Blue Sky AnalysisSection 421B:17.1.(a),
New Hampshire Revised®&t ut es Annot ated (ARSAO) provides
for all types of municipal bonds except any i

Section42B: 2. VI |, RSA, provides the foll owing

Al ndustrial b o n d 0suedbywargevermmental umib(indludirgt i on i s
the United States, any state, any political subdivision of a state, or any agency, or
corporate or other instrumentality, of one or more of thettm@r than a general

obligation of a governmental unit havipgwer to taxproperty or of an agency of

the state of New Hampshire

(a) Which is issued as part of an issue, all or a major portion of the proceeds of which are
to be used directly or indirectly in aitnade or busines§ t he A New Hampandi re Useé

(b) The payment of the principal or interest on which (under the terms of such
obligation or any underlying arrangement) is, in whole or in major part:

(1) secured by any interest in property used or to be usetladeaor business
in payment in respect of such property, or
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(2) to be derived from payments in respect of property or borrowed money, used
or to be used in iade or businessEmphasis added]

The New Hampshire Use Test is fraught with ambiguity.

First, hereisnoo f f i ci al , published defi nilThusg,am of t
activity that involves the provision of goods or services in exchange for money could be
construed to be a trade or business, includiolgexample, the operation of a municipaltera
and sewer systena publicly owned and operated airport and a single family mortgage revenue
bond program

Second, this ambiguity is reinforced by a comparison of the New Hamperd est
with the use test set forthn thedef i ni ti onalof ddéiveldupment bond
103(b)(2JA) of the1954 Coe, on which the New Hampshire definition appears to be based.

The use test set fortBection 103(b)(2)(A) of the 1954 Cogovidesthat the term
Ai ndustrial devel opmammt bondo means any oblig

(A) which is issued as part of an issue all or a major portion of the proceeds of
which are to be used directly or indirecitlyany trade or businegsrried on by any
person who is not an exempt person (within the meaning of paragrapan)
[Emphasis added]

Section 103(b)(3) of the 1954 Code provides that, for purposes of the Section 103(2)(A)
industrial development bond use test, an exempt person means a governmental unit or an
organization described in Section 501(c)(3)h& Internal Revenue Code.

By failing to adopt the 1954 Code industrial development bond limitation on who is
conducting the trade or businese( fAcarried on by any person w|
(within the meani ng Hampspiradefmiton af pdustrialdon@d&anbe t he N
read to include, rather than excludey trade or businessarried on by a governmental ynit
which could includeonce againa water and sewer system publicly owned and operated
airport anda single famiy mortgage revenue bond program

In view of the foregoing, in most cases a bond issue will avoid characterization as an
Afindustri al lm@endral obhgatibnyof a governnbental nit having power to tax
property or of an agency of the staif New Hampshire

(2) NSMIA Analysis Section 421B:11.1-a(d), RSA, imposes a notice
filing requirement on Section 18(b)(4)(C) covered securities that are not exempt from
registration. The notice filing fee lsased on the principal amount of bonds being offered in
New Hampshire and can be as much as $1,250. The notice filing must include a consent to
service of process signed by the issuer of the bonds, unless the offering is being made on a
Afirmly ewmmdebrawsriist tby a New Hieahap SebChecklist,INewc e ns e d
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Hampshire Bureau of Securities Regulation, February 28, 2008, ParagraphVDnicipal
Securities, CCH para. 39,610.

(d) New York  The New York Gearal Business LawChapter 20,
Article 23-A, Section 35z.1.(a), Real Estate Syndication Offerings, CCH para. 42,106,
provides that it shall be illegal and prohibited for any person, partnership and various other
entities to make a public offeringinarom t he state of New York of
participation interests or investments in real estate, mortgages, leases, including stocks, bonds,
debentures, evidences of indebtedness, limited partnership interests or other security or
S e ¢ u r when sech gecurities consist primarily of participation interests or investments in one
or more real estate ventureso unless and unt
Department of Law, prior to such offering, an offering statement or priagpeontaining the
information required by Section 3%21.(b) or unless the offering is exempted under the
exclusion set forth in Section 3%21.(a) or by rule or action of the attorney general.

The information required to be included in the offerstgtement or prospectus pursuant
to Section 352.1.(b) (as well as the title of Section 352 namely, RealEstate Syndication
Offerings) suggest that the type of transaction being regulated is the abffieterests in
commercial enterprises, not mumal bonds Nonetheless, Section 382 has been broadly
construed by the New YorBtateDepartment of Lawalthough its views on the scope of the
Section do not appear to have been publishdgiased on telephone conversations with staff
lawyers over the/ears, there appear to be thmiations in which Section 352canbecome
applicable to municipal bonds, namely: (i bond issue is secured by an interest in real estate
(e.g, a mortgage in favor of a bond trustee or a mortgage that secures ainustarre note
which has been pledged to a bond trustee), (2) more than 50% of the proceeds of the bond issue
will be used to acquire land or an interest in real estate & condominium), and (3) more than
50% of the revenues that are the source giaent are derived from rental income, even if the
underlying lease or leases that are the source of the rental income are not pledged to the payment
of the bonds.Thus, single family mortgage revenue bonds, wfatiily mortgage revenue
bonds, any other pe of bond issue secured by a mortgage, bonds whose payment is derived
from lease rentals and certificates of participatiomsgtallment sale agreements, leasgchase
agreements and conditional sale agreements for real pra@befall within the scop of Section
352e. Conduit 501(c)(3) bonds issued for the benefit of educational institutions may also fall
within the scope of Section 3%2if more than 50% of the revenues that are the source of
payment are derived from the room charge portion of dorgnroom and board charges or from
rentals of student apartments. Similarly structured transactions for equipment or othrelahon
estate assets, however, would not be subject to Sectiea. 352

Prior to the enactment o f or &t®M bf Ahe attiorhey e x e n
gener al referred to aboved was accomplished b
that is signed by the issuer of the baritishe Policy Statement 103 Application is, among other
things, a petition for an exemptiorrdm the offering document requirements of Section-352
e.1l.(b).The Policy Statement 103 Application contains, among other things, the name, address

¥ Theinstructions for preparing Rolicy Statement 103 Applicati@reavailable online at
www.ag.ny.gov/realestate/realestate.html.
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and | egal nature of the i ssuer; a |listing of
issuer; ad the purpose of the offering. The Policy Statement 103 Application must be
accompanied by a Notice of Appearance signed by the lawyer who prepared the Policy
Statement 103 Application, a check for $300 to cover the filing fee and a copypoélineinay

offering document Two copies of the finadffering documenére required to be filed within ten

days of theclosing A staff member of the New York State Department of Law has indicated a
general willingness to view 620 issuers and NYLDCs as ingtmentalities of a state or political
subdivisionand permit the filing of a Policy Statement 103 Application, which does not require

the filing of a consent to service of process, rathan a Policy Statement 104 Application,

which does require the filingf a consent to service of process. See Section IliHirR,

A Policy Statement 103 Application may be made and signed by a principal of the
underwriter in the event that there is no principal of the issuer able to make the required
statements, progled that the issuer expressly authorizes that underwriter to file the Application

Since the Policy Statement 103 Application is a petition for an exemption from offering
document requirements and since most municipal bonds issued ByemorYork issues are
Section 18(b)(4)(Ckovered securities, NSMIA prohibits New York from imposing the offering
document requirements of Section 352.(b) on Section 18(b)(4)(C) covered securjasswell
as the Policy Statement 103 Application petition for exemgtmmn such requirements.

In response to the enactment of NSMIA, New York introduced Form 99, which is a
ANoti fication Filing Pursuant t o tOpresunNhblyt i onal
in a effort to comply with NSMIA. Since the Form 99si more detailed and thus more
burdensome to prepare than the Policy Statement 103 Application and since filing a Policy
Statement 103 Application is still permitted by New York law, | recommend filing the Policy
Statement 103 Application.

(e)  Ohio

(2) Traditional Blue Sky AnalysisSection 1707.02(B)(1)(c),
Ohio Revised Code, provides an exemption from registration and notice filings for all types of
municipal bondsgexceptthat, pursuant to Section 1707.(B), Ohio Revised Code, if an issue of
municipal bondsdescribed in Section 1707.02(B)(1)(a) through iéchot payable out of the
proceeds of a general tax, the bonds are exempt only if, at the time of first saeStatin of
Ohio, there is no default in the payment of any interest or principal of the bonds, and there are no
adjudications or pending suits adversely affecting its validity.

Ohio Rule 1301:6-02(C), CCH para. 45,113, provides:

Asecurityisnotdeeed fApayable out of the proceeds o
of issuance machinery has been set up for the servicing of the security out of the proceeds

of a general tax in the event that revenues collected by the issuer and allocated to the
payment thereof prove to be insufficient. It is not sufficient for this purpose that the full

faith and credit of a state is pledged to the payment of a security if it will be necessary, on
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the failure of specified revenues to meet security charges, téondegislative action
which would make the security payable out of the proceeds of a general tax.

Most issues of revenue bonds should qualify for the Ohio exemption from registration
because law suits challenging validity are rare and, except fermarketing of existing bonds
that are already in default, it is hard to imagine a new money issue being in default of payment or
principal or interest on the date of issuance.

Documenting that the exemption from registration is available can be dibree by
havingthe issuer make appropriate representations about the lack of defaults and challenges to
validity in the bond purchase agreement and closing certificate and/or stating these qualifications
in a footnote to the blue sky memorandum. | prefating these qualifications in the blue sky
memorandum, because it avoids having to negotidte counsel to the issuethe exact
compliancewordingto be included irthe bond purchase agreement and closing certificate and
because the blue sky memorandapproach highlights these requirements for the underwriter or
remarketing agenparticularly in the situation where the underwriter discovers prior to closing
that such litigation is indeed pending but decides to close anywalgesstrength of a legal
opinion that the litigation has no legal merit

Section 1707.02(K), Ohio Revised Statutes, provideseparateexemption from

registration for Aal l bonds issued under aut
[municipal corporations], or Sectiorb82.06 [issuance of bonds by port authority] or 4582.31
[ port authorityés powers]. o Bonds described

requirement concerning lack of current defaults and lack of proceedings contesting validity.

(2) NSMIA Analysis Section 1707.92(C)(1), Ohio Revised
Code, provides that Section 18(b)(4)(C) covered securities that are not exempt from registration
because they are revenue bonds that cannot satisfy the requirenseldskaff acurrent default
in the payments of interest or principal and a lack of law suits challenging validity are subject to
a notice filing, which consists of a consent to service of process signed by the issuer and a filing
fee of $100.

E. Offering DocumenRequirements

1. Offering DocumentRequirements Apply Only to iBtate Issuers As
discussedn AppendixA., palgraphD., infra, pursuant to NSMIAstates are not permitted to
imposeoffering documentequirements on Section 18(b)(4)(C) securitiess, municipal bonds
that are (a) exempt from federal registration under Section 3(a)(2) and (b) issueduioan
state issuer.Thus, theoffering documentequirements described below apply only to issuers
located within the boundaries of the respective states listed below.

2. Florida Revenue BondsSection 87.051(1), Florida Statutes, provides a
general exemption from registration for municipal bonds, provided that:
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éno person shall directly or indirectly
obligation bonds, under this subsection if the issueuarantor is in default or has been
in default any time after December 31, 1975, as to principal or interest:

(a) With respect to an obligation issued by the issuer or sucadgberissuer; or
(b) With respect to an obligation guaranteed by theaguar or successor of the

guarantor,except by an offering circular containing full and fair disclosure as
prescribed by rule of the commissiofEmphasis added.]

Florida Rule 69W400-003.(1), Rules for governmental securities under Section
517.051(1),Florida Statutes, CCH para. 17,433, imposes detailed disclosure requirements on
offering documerg for revenue bonds issued by Florida issuers if any such defaults have
occurred.

However, under certain circumstances Florida issuers are excused fronyingmyith
such disclosure requirements pursuant to subparagraph (2) of this rule, which provides:

(2) If the person required to make the above disclosures in good faith reasonably
believes that any of the above disclosures is not an appropriate disciosinat the
information would not be considered material by a reasonable investor, the offering
circular provided to each offeree as required herein shall set forth the fact that the Office
of Financial Regulation has required such disclosuretamdeaon such disclosure is not
deemed appropriate and material by the person required to make the disclosure(s)
[Emphasis added.]

This Rule is a trap for the unwary, particularly in the context of conduit issues. For
Florida issuers that infrequently offeonds to the public or for Florida bond issues staffed by
underwriters and underwrii@r counsel who have not previously participated in a Florida bond
issue, it is not uncommon to find that the requirements of this Rule have been overlooked, with
the result that the disclosure mandated by the Rule is simply omitted. | have also seen instances
of Florida issuerthath ave wor ked out a form of disclosure
form of disclosure for conduit financings, but which fadsaddress all the elements of the Rule,
particularly, a failure to state the reason why the disclosure mandated by the riRtileetguired

However, if in accordance with the provisions of Section 517.051(1), Florida Statutes,
neither the issuer of the bandor any guarantor has been in default at any time after December
31, 1975, then no disclosure is necessary, although the general practice is to make a statement to
that effect. There is no prescribed form of disclosure, either by statute, regulatisstan, so
the actual disclosures vary from issuer to issuer.

The following is a sample of disclosure that can satisfy this Rule in the context of a
Florida nonconduit revenue bond issue:

Disclosure Required biylorida Blue Sky Regulations
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Rule 69W-400.003, Rules for government securities under Section 517.051(1),
FIl orida Stat-d0@s0Q3®Ru)J] epBb6®Mul gated by the
Regulation, requires the City to disclose each and every default as to payment of
principal andinterest with respect to obligations issued by the City after December 31,
1975. Rule 69\WA00.003 further provides, however, that if the City in good faith
believes that such disclosures would not be considered material by a reasonable investor,
suchdisclosures may be omitted. The City has not defaulted on the payment of principal
or interest with respect to obligations issued by the City after December 31, 1975.

As used in this Rule, the term guarantor is customarily interpreted to include, at a
minimum, the conduit borrower(s). The following is a sample of disclosure that can satisfy this
Rule in the context of a issue of hospital revenue bonds that is not secured by any form of credit
enhancement. The final sentence of the third paragrags siet reason that is usually given.

Disclosure Required by Section 517.0B1 Florida Statutes

Section 517.051), Florida Statutes, as amended, provides for the exemption
from registration of certain governmental securities, provided that if arerissr
guarantor ofgovernmental securities has been in default at any time after December 31,
1975 as to principahnd interest on any obligation, its securities may not be offered or
sold in Florida pursuant to thexemption except by means of an offg circular
containing full and fair disclosure, asescribed by rules of the Florida Department of
Banking and Finance (the fADepartmento).

Under the rules of the Department, the prescribed disclosure is not required if the
information is not an gpropriate disclosure because the information would not be
considered material by @asonable investorThe Authority has not been in default at
any time after December 31, 1975, as to principal or interest with respect to any
obligation issued or guanteed by the Authority for the benefit of any Member of the
Obligated Group. No Member of the Obligated Group has been in default at any time
after December 31, 1975 as to principal or interest with respect to any obligation issued
or guaranteed byhe any Member of the Obligated Group.

The Authority has the power to issue, and has issued, bonds for the purpose of
financing projects for other facilities. Bonds issued by the Authority for parties other
than the Members of the Obligated Group ni@ye been, or may be, in default as to
principal and interest. However, disclosure with respect to any default on such bonds is
not deemed appropriate or material with respect to the Bonds, because the source of
payment for any such defaulted bondsanf, is separate and distinct from the source of
payment for the Bonds.

What el se constitutes a fAguarantoro under
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The Florida definitions of the terms guarantor and guaranty under Section 517.021(11)
and (12), Florida Statutes, are &doenough to encompass a letter of credit and a policy of bond
insurance, as well as any document expressly labeled a guaranty. Sections 517.021(11) and (12),
Florida Statutes, provide:

(11) AfGuarantor 0 means a per ssotself outhtaothea gr e e ¢
public as agreeing, to pay the indebtedness of another when due, including, without
limitation, payments of principal and interest on a bond, debenture, note or other
evidence of indebtedness, without resort by the holder to any aligor, whether or

not such writing expressly states that the person signing is signing as a guarantor. The
obligation of a guarantor hereunder shall be a continuing, absolute and unconditional
guaranty of payment, without regard to the validity,utagty or enforceability of the

underlying indebtedness.

(12) AGuarantyo means a writing in which o
the public as agreeing, to pay the indebtedness of another when due, including, without
limitation, paymerg of principal and interest on a bond, debenture, note or other
evidence of indebtedness, without resort by the holder to any other obligor, whether or
not such writing expressly states that the person signing is signing as a guaantor.
agreement thasinot specifically denominated as a guaranty shall nevertheless constitute
a guaranty if the holder of the underlying indebtedness or her or his representative or
trustee has the right to sue to enforce the guarantor's obligations under the guaranty.
Words of guaranty or equivalent words which otherwise do not specify guaranty of
payment create a presumption that payment, rather than collection, is guaranteed by the
guarantor. Any guaranty in writing is enforceable notwithstanding any statute of frauds.
[Emphasis added.]

Under Traditional Blue Sky Analysiginancial institutions that provide letters of credit
and insurance companies that provide policies of bond insurvamglel also be subject to the
provisions of this Rulendappropriate disclosur&ould be required However, under NSMIA
Analysis, the most common forms of credit enhancemiemt & properly structured letter of
credit issued by a state bank, a national bank or the domestic branch of a foreign bank, a policy
of bond insurance or a bogdaranty by a company whose stock is listed on the New York Stock
Exchange) aresuallyalso covered securities atttereforeexempt from the requirements of this
Rule becauspursuant to Section 18(a)state may not imposeaffering documentequirements
on a covered security. Nonetheless, a form of credit enhancement that does not qualify as a
covered security under NSMIA could be subject to the requirements of this Rule.

3. New Hampshire Unlawfulness of Certain RepresentationsNew
Hampshire issuers are required to include in tlo#iering documers statements about the
unlawfulness of making certain representations concerning registration of the bonds or the
availability of an exemption from registration. Section 4220, New Hampshire Revised
Statutes Annotated.

4, New JerseyCurrent DefaultsOccasionally, 1 will see a blue sky
memorandunthat provides in a foabte that the bonds in question are exempt from registration,
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Aprovided that the issuer or guarantor i s not
obligation issued by the issuer or a successor of the issuer or, an obligation gudrariteed
guarantor or a s ucThie Bnitation ot the New Jgrsey manitipab bbond o
exemption from registration was repealed in 1997.

5. Pennsylvanid egend Requiremerand Financial ForecastRPennsylvania
has twooffering documentequirements applicable to issuers located within its boundaries:

€) Legend RequirementPennsylvaniaRule Section 606.031(d)(2),
CCH para. 48,576, requires that in connection with the offer or sale of municipal bonds that are
exempt from registration under Section 202(a) of the Pennsylvania Code and which are less than
a gener al obligation of t h eng theslisnited nature ibfathe | e g e n
obligation shall appear prominenttybold face type of at lea$® points in siz@n the face page
of any preliminary offering statement, official statement or advertisement published in this
Co mmo n w e Ehis Rule. séemsabsurdsince the type face of most official statement cover
pages is less than 12 points in size, but | have been advised bylavsgaffof the Pennsylvania
Securities Commission that this Rule is still in effect.

(b) Financial Forecasts Pennsylvania Rule Section 609.010, CCH
para. 48,585, imposes several restrictions on the ysesgective financial statemerfie., fian
entitydés expected financi al positioppsinesahod}
connection with the offer of securities that are required to be registered or exempt from
registration, including municipal bonds issued by Pennsylvania isawdess theprospective
financial statementaccompanied by a standard repartam examination prepared in accordance
the Statement of Standards for Accountar&rvices on Prospective Financial Information
promulgated by the American Institute of Certified Public Accountants. See Pennsylvania Rule
Section 609.010(e) Financialprojections can take many forms, but most financial projections
(e.g, a traffic study for dollway) are exempt from the provisions of this Rule because they do
not contain prospective financial statemetgscribed in the Rule.

F. Separate Securitiednder Traditional Blue Sky Analysis, NSMIA
Analysis and the 2002 Act

1. General In essence, separate secumyalysis is a technique used by
securities commissions to require registration of some component of a bond issue under
circumstancesvhere the bonds themselves are exempt from registration. The general idea is that
the separate security must eitherrbgistered or qualify for its own, separate exemption from
registration. See, generally, the SECOGs use
registration of a lease, sale or loan arrangement, by or for an industrial or commercial enterprise,
as dscussed in Appendix A., paragraphi@ra.

No state has promulgated a rule or regulation comparable to SEC Rule 131 except
Pennsylvania, which incorporates it by reference (see Section Il.F.4), iStae states have
attempted to achiewtie same redtiby requiring the registration of NGICE Bonds (see Section
[1.D.1, suprg. Several states have issued policy statements and interpretive opinions in attempts
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to state when a component of a bond issue constitutes or fails to constitute a separate securit
The focus of such efforts has mostly been on credit enhancements, particularly, letters of credit.

This Section discusses how various jurisdictions have dealt with the concept of the
separate security undé@raditional Blue Sky AnalysisNSMIA Analysis and the 2002 Act

The following factors have substantially limited the application of separate security
analysis under state blue sky laws:

(1) Several jurisdictions expressly integrate credit enhancements with municipal bonds
that are exempt from reggration, as discussed in Section Il.Figfra.

(2) In most (but not all) jurisdictions, bond insurance is excluded from the definition of
security, as discussed in Section Il.FiBra.

(3) Pursuant to NSMIA, the most common forms of credit endraeats qualify as
covered securities, which, in turn, limits the effect of separate security analysis to a notice filing
requirement, as discussed in Section Il.rra.

As discussed below, the jurisdictions that are of concern with respect totseqeamarity
analysis are:

(1) Those jurisdictions that have both announced applicability of separate security
analysis and imposed a notice filing requirement on Section 18(b)(4)(C) covered securities,
namely, lllinois, Montana, Tennessee, Texas andhiigion;

(2) Colorado and the District of Columbia, whose blue sky laws coordinate registration
requirements and exemptions from registration with federal registration requirements and
exemptions from registration; and

(3) Pennsylvania, which has imged separate security status on any security that
constitutes a separate security under Rule 131 and merit conditions on certain gi8ranties.

0 Spellings are not consistent in this area. Wiederring to a promise to answer for the

payment of a debt, the Uniform Acts and the
and Aguaranteed. 0 Consistent with this app
Asecurityiuuraotedés(aee 70 Pennsylvania St a
securities include securities i1issued or Agu
Statues, Section 202). Ho we vQuarantieBfeertairsdgtd v a n
securities exempto [emphasis added], uses t
for the verb. The Florida blue sky | aw def
either a guaranty or a guarantee (see Section 517.021(21daFktatutes); however, the Florida

bl ue sky | aw does contain an expansive def]i
this definition is the term Aguaranteedo (
under Section Il.LE.2suprg. With respect to exempt securities, the Florida blue sky law uses

the term issued or Aguaranteedo (see Sectio
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As discussed below, the lllinois, Tennessee and Texas applications of the separate
security concept have seaéexceptions. The treatment of letters of credit issued by domestic
branches of foreign banks varies greatly among lllinois, Montana, Tennessee, Texas and
Washington.

The coordination of registration requirements for and exemptions from registratden u
the Colorado and District of Columbia blue sky laws with registration requirements for and
exemptions from registration under federal law means that separate securities under federal law
are also separate securities under the Colorado and Dist@lafbia blue sky laws, unless
some other exemption from registration is available. The applicability of the Pennsylvania rules
is limited in scope because of the many exceptions to covered security status under Rule 131 and
because most guarantees aatovered securities, which, pursuant to NSMIA, are exempt
from Pennsylvaniabdés merit condition and offer

2. Traditional Blue Sky Analysis andhtegration in Jurisdictions Which
Have Not Enacted th2002 Act In several of the jurisdictions which have not enacted the
2002 Act, pursuant to blue sky statutes, regulations, policy statementeleases, lettsrof
creditand other forms of credit enhancement have beenno¢ld constitute separate securities.
Often, the rationale is that the credit enhancement is an integral part of the underlying exempt
security (.e., the bonds in questionis not separable from the underlying exempt security and
has no value apart from the underlying exempt security.

See, for example:

(@)  Arizona Policy Statement of the Arizona Corporation Commission,
Securities Division, dated January 29,9 1 , CCH par a. 9, 618: nThe
the position that when a guarantee/letter of credit is an integral part of an underlying security and
is not separable from the underlying security and has no value apart from the underlying security,
the guarantee/letter of credit and the underlying security will be considered as a single unit.
When the underlying security is exempt from registration, separate registration of the
guarantee/letter of credit is not required. When registration is regursingle registration of
both the underlying security and the guarante
action letter dated October 8, 1992, CCH para. 9,654, in which a guarantee of airport bonds was
considered to be an integralrpof the bonds.

(b)  The Louisiana municipal bond exemption from registration
includes fAany wunderlying or separate securit
51:708(1), Louisiana Statutes.

(c) Maryland Securities Division Release No. 2Gusd September
23, 1985, CCH para. 30,568:

3t

paper, I wi || use the terms Aguar antddfeent and
spelling.
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The Division of Securities has received a substantial numberattmn requests
relating to offerings involving revenue obligations issued or guaranteed by the United
States, a state or a political subdivisioha state, or an agency, corporation or other
instrumentality of one or more of them, where the transaction involves a guaranty or
guastguaranty in the form of a letter of credit of a financial institution.

In cases where these letters of credit areseparable as independent securities
but serve simply as a part of the financing mechanism of the offering, or where they
function as a baekip source of funds to purchase bonds for remarketing pursuant to a
standby bond purchase agreement, the Commessioes determined that the Division
will take no action to require registration of these letters of credit.

For purposes of this position, it is immaterial whether the letter of credit is issued
by a state or federally chartered savings and loan assogiativings bank, bank or state
branch of a foreign bank. It is also immaterial whether the letter of credit serves as a full
guaranty or provides for draws up to a stated amount; whether it runs the full term of the
bonds, or a fixed limited period or lsgs upon a defined event.

Where these letters of credit cannot be separated from the underlying offering and
cannot be sold separately and represent no value to the investor apart from the offering
but simply serve as a supplementary source of revenugayment on the bonds under
certain circumstances, issuers will not be required to register the letters of credit as
separate securitiés.

(d)  Massachusetts Securities Bulletin No. 2, January, 1988, CCH para.
31, 626: AA | et thedomestic brancheofdaiforeign bark wik ik ddemed to be
used solely to enhance the credit of a security exempt [under the Massachusetts municipal bond
exemption from registration] if it meets the following conditions: (a) the right to draw on the
letter of credit is not separately transferable or assignable from the exempt security, (b) the
domestic branch of the foreign bank is regulated by either the U.S. Comptroller of the Currency

*1 See, also, the following unpublished no action letters, which are based on Maryland Securities
Division Release 26: $9,000,000 The City of Los Angeles Variable Rate Demand Certificates of
Participation, dated June 17, 1989887 Md. Sec. Nd\ct. LEXIS 100; $51,500,000 California
Pollution Control Financing Authority VariabRRate Demand Resource Recovery Revenue

Bonds, dated February 2, 1987, 1987 Md. SecABtoLEXIS 147; City of Lenexa, Kansas
$13,000,000 Multfamily Housing Revenue Refunding Bonds and $8,000,000 Mauttily

Housing Revenue Refunding Bonds, dated July 7, 1988, 1988 Md. S&ctN&XIS 20; and
$50,000,000 Development Authority of Burke County (Georgia) Pollution Control Revenue
Bonds (Georgia Power Corapy Plan Vogtle) First Series 1989, due May 2019, dated May 9,
1989, 1989 Md. Sec. NAct LEXIS 50. See, the following unpublished no action letters, in

which bond insurance policies are included within the scope of Maryland Securities Division
Release 268USHCSGPortsmouth Project and USHCSRchmond Place Project, dated June 15,
1988, 1988 Md. Sec. Nact LEXIS 43 and $111,531,003.06 (subject to change)

Commonwealth of Kentucky State Property and Buildings Commission Bonds, dated September
29, 1988, 1988/d. Sec. NeAct. LEXIS 41.
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or the comparable banking regulator of the state in which the brancbated, and (c) the letter
of credit backs the full payment of principal and interest and/or dividends of the underlying
secufity. o

(e) Ohio Rule 1301:8-03(E)(7), CCH para. unavailable, provides an
exemption for: A A n gdit, gtandby aunchasesagreement, breother orddit ¢ r
enhancement that is offered and sold in conjunction with a security that is exempt under division
(B) of section 1707.02 of the Revised Code [the Ohio municipal bond exemption from
registration] and whichsinot traded separately is exempt under division (V) of 1707.03 of the
Revised Code [the Ohio exempt transaction exemption for the sale of any security for which the
Division finds that registration is not necessary or appropriate in the public interesttbe
protection of investors].o

() The Oregon municipal bond exemption from registration includes

Afany other security offered in connection wit
of this subsectioni.e., the municipal bond exemniph] if the security cannot be severed and sold
separately from the security in paragraph (a)

Revised Statutes.

(g9 Wyoming Rule Section 1., CCH Blue Sky Law Reporter 66,432:
A(a) Creditsuwamhaanxsempwmt soptionsd and o6l etters
exempt issue of securities under W.S:41¥14(a)(i) and (ii) [the Wyoming municipal bond
exemption from registration] having no investment value separate and apart from the exempt
isste are considered an integral part of the otherwise exempt security and require no separate
registration or exemption. 0

“2See, for example, lllinois Student Assistance Commission $50 Million Taxable Variable Rate
Demand Student Loan Revenue Bonds Series B, dated June 29, 1990, 1990 MassA8gc. No
and Colorado Student Obligation Bond Auiho¥Weekly Adjustable/Fixed Rate Student Loan
Program Senior Banks, Series 1990A, dated January 17, 1990, 1990 Mass.-SeicLEXIS

5, in which the requirements of this Bulletin were applied to bond issues secured letters of credit
issued by the domestbranch of a foreign bank.

See, also, Mississippi Higher Education Assistance Corporation, Student Loan Revenue Bonds,
Series 1983\, dated December 5, 1988, 1988 Mass. SeeAblo LEXIS 53, and lowa Student

Loan Liquidity Corporation Student Loan Rene Bonds, Series 1988, dated December 12,

1988, 1988 Mass. Sec. Mat. LEXIS 166, in which principles of this Bulletin were applied to
bonds issued bgonprofit corporations and secured by a bond insurance policy and a standby
bond purchase agreementued by the domestic branch of a foreign bank.

Finally, seeRequest for No Action Letter For Offering To Be Made Pursuant To The Exemption
Provided by G.L.M. Section 402(a)(1) $50,000,000 Development Authority of Burke County
(Georgia) Pollution Control Renue Bonds (Georgia Power Plant Vogtle) First Series 1989,
Due May 1, 2019, dated May 4, 1989, 1989 Mass. [Se@dct. LEXIS 64, in which a letter of
credit issued by a national bank was treated as integrated with the related bond issue.

51



3. Bond Insurance In GeneralBond insurance policies usually escape
treatment as sepae securities under Traditional Blue Sky Analysis. In most Blue Sky
Jurisdictions insurance policies either enjoy a separate exemption from registration (see, for
example, Section 517.051(10), Florida Statutes) or are expressly excluded from thexefiniti
the term security.e., there can be no separate security if there is no security to begin with (see,
for example, Section 45.55.990(32), Alaska Statutes).

However, blue sky exemptions from registration for an insurance policy or an exclusion
of aninsurance policy from the definition of security, are sometimes conditioned upon the
insurer being licensed or authorized to do business in the state in question. For example, Section
44-1843.4., Arizona Statutes, provides an exemption from registraioms$urance policies
i ssued by a person subj ect to the supervi si
commissioner or certain other public agencies. Sectie®4d@b.3., North Dakota Century Code,
provides an exemption from registration for poliontracts of an insurance company subject to
supervision by an agency of the State of North Dakota. The Pennsylvania blue sky law excludes

insurance policies from the definition of s e
Pennsylvania. See 7@Rnhsylvania Statutes, Section 102(t). The Texas blue sky law similarly
excludes insurance policies from the definitdi
an insurance company subject to the supervision or control of the Texas Depaftimsmtamce

when the form of such policyéhas been duly fi

hereafter requi r e d4.A,MexdsStatutes. See Article 581

Standard disclosure for most bond insurers provides that the insurer in question is
licensed to do business in all 50 states, the District of Columbia and the Commonwealth of
Puerto Rico, so the requirement that the insurer be regulated by the state in question is usually
not an issue. However, the Texas requirement of local regulatithe ansurance company,
coupled with Texasd6 use of the separate secu
filing with respect to the insurance policy
fails to state that the insurer is autlzed to do business in all 50 states, Puerto Rico and the
District of Columbia. See Section II.F.5.(b) (#)fra.

4, General Effect of NSMIA on Separate Security Analy8iscawse of the
enactment of NSMIA, the most common forms of credit enhancementlétters of credit
issued by state or national banks or by qualifying domestic branches of foreign banks, bond
insurance and guarantees by companies whose stock is listegl MavthYork and certain other
stock exchanges) are usually covered securities under NSMIA.

Letters of credit that qualify under the Bank Guaranty Exemption (see Appendix A,
Section D.2.(iii),infra) are covered securities under Section 18(b)(4)(C) bethegare exempt
from registration under Section 3(a)(2). Bond insurance policies that qualify under Section
3(a)(8) are also covered securities under Section 18(b)(4)(C). Since such letters of credit and
bond insurance policies are not municipal se@sijtthey are not subject to the exception to
covered security status for municipal securities issued-Btaite issuers; in other words, they are
covered securities in all jurisdictions, including the jurisdiction in which the issuer of the credit
enhancment is located. Thus, even if these forms of credit enhancement are treated as separate
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securities under Traditional Blue Sky Analysis, they are not subject to registration; at most,
under NSMIA Analysis, they may be subject to a notice filing requirgnifeamy.

Guarantees and other securities issued by companies whose stock is listed, or authorized
for listing, on the New York Stock Exchange or certain other stock exchanges are covered
securities under Section 18(b)(1). As covered securities, teegxampt from state registration,
offering document and merit condition requirements pursuant to Section 18(a). In addition,
pursuant to Section 18(c)(2)(D), securities that qualify for covered security status under Section
18(b)(1) arealsoexempt from tate notice filing requirements.

5. Jurisdictions Other Than Pennsylvania

(@) NSMIA Analysis In Jurisdictions Which Have Not Enactdide
2002 Act and Also Have Not Imposed a Notice FiliRgquirement on Section 18(b)(4)(C)
Covered Securities As discussedn Section II.F.2.suprg the most common forms of credit
enhancemeni.g., letters of credit issued by state banks, national banks and qualifying domestic
branches of foreign banks, bond insurance policies and guarantees issued by companies whose
stock B listed or approved for listing on the New York Stock Exchange or certain other stock
exchanges) are usually covered securities under NSMIA. Since these forms of credit
enhancement are not municipal securities, they are not subject to the exceptiaovVesed
security status for hstate issuers of municipal securities and, therefore, they are covered
securities in all jurisdictions and, at most, are subject to a notice filing requirement, if any. For
these types of credit enhancements, the follomingji sdi cti onsd applicatio
analysis has been rendered moot by the enactment of NSMIA, because the Arkansas notice filing
requirement applies only to covered securities under Section 18(b)(2) (securities issued by
investment companieshd offerings under Rule 506 of Regulatiofi’@nd because California
and Connecticut have not imposed a notice filing requirement on any type of covered security:

(1) Arkansas Policy Statement dated April 10, 1986, CCH
para. 10,664

The Department rdinely receives requests for a-aotion position to be taken
concerning a letter of credit issued by a bank or savings and loan association which
guarantees a security being issued by a government agency or municipality. The security
being issued is exerhpursuant to Section 14(a)(1) [822-503]. The guarantee of the
security would be exempt pursuant to Section 14(a)(3), 14(a)(4) or possibly 14(a)(5)
[823-42-503]; however, it would normally require a filing. This Department has taken a
no-action positioron numerous occasions that the letter of credit is an integral part of the
security being issued and exempted under 14(a)(1)48283]. This procedure has not
required a separate filing for the letter of credit. Each offering must be reviewed on an
individual basis.

The Department also receives requests for aaation position to be taken
concerning put options which are issued by a bank or a savings and loan association in
connection with a security exempted by 14(a)(1) {823%03]. If the option isnot
separately tradeable, the Department usually takesaation position because the option

3 SeeAppendix A,SectionD.2.(c), infra.
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is an integral part of the security exempted by 14(a)(1)-f&2303].

(2) California Rule 260.105.38, CCH para. 11,820F: A
guarantee, letter of credit, starydipurchase agreement or similar security is exempt from
registrationprovidedt hat t he rel ated exempt municipal sec
or the issuer of the guarantee, letter of credit, standby bond purchase agreement or similar
securitymeets certain standards.

(3) Connecticut Policy Statement dated June 25, 1968, CCH
para. 14,539: Letters of credit issued by domestic financial institutions and domestic branches of
foreign banks that are issued in connection with governmentaldfterthgs must qualify for an
exemption from registration available for banking institutions.

(b) NSMIA Analysis In Jurisdictions Which Have Not Enactdide
2002 Act But Which Have Imposed a Notice Filing Requirement on Section 18(b)(4)(C)
Covered Seatties lllinois, Montana, Tennessee, Texas and Washington have adibgted
separate security concept in varying degraes have imposed notice filing requirements on
Section 18(b)(4)(C) covered securities that are not otherwise exempt from registration under
Traditional Blue Sky Analysis. Except for letters of credit issbgddomestic branches of
foreign banks (see lllinois and Montana below), credit enhancements that qualify as Section
18(b)(4)(C) covered securities usually qualify for an exemption from registration in these states
under Traditional Blue Sky Analysis withbresorting to no action requests.

() 11 inois Guidelines (the AlIlIlI
development bonds, CCH para. 23,211, provides:

Many IDBs are marketed with credit enhancement features to increase their
attractiveness as investnis. These features are reviewed separatatg unless they are
deemed exempt from registration the IDBs they support lose their exempt status. Then,
the |1 DBs6é offeror mu s t derempt ctredit enhandementr t o
features or register ¢hoffering.

In general, letters of credit, insurance company guarantees and puts are exempt
from reqistration under Sections 3.C., 3.D. and 3.M. [Sections 5/3.C., 5/3. and] 98.M.
law [lllinois Revised Statutes]. Insurance policies are also exempthey are not
consideredis e curéi ti es o

Personal and corporate guarantees of IDBs are also viewed separately and may
similarly affect the exempt status of the IDBs they support. [Emphasis added]

lllinois no action letters confirm the separate secupibgition set forth in the above
Guidelines® With respect to letters of credit and standby bond purchase agreements issued by

* See, for example, Oklahoma Industries Authdrityospital Revenue Refunding Bonds
Series 1994A, Sections 3.A. and 3.C., January 12, 1995, 1995 Il. Sec. NEXIS 2, with respect to a
standby bond purchase agreement; Pollution ©bRefunding Revenue Bonds, Section 3.A.,
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banks and savings and loan associatidhg, Guidelines appear to be more liberal than the
statutory sectionto which they refer The Guidelines provide that, in general, Section 3.C. of
the lllinois Securities Law of 1953 provides an exemption from registration for letters of credit
issued by certain banks; Section 3.D. of the lllinois Securities Law of 1953 provides an
exemptionfrom registration for letters of credit issued by certain savings and loan associations;
and Section 3.M. provides an exemption from registration for insurance company guarantees.
However, each of these Sections requires that the security in questifissbed by and
representing an interest in or a debd tfe bank, savings and loan association or insurance
company. [Emphasis added.] A letter of credit or insurance company guarantee probably is a
securityissuedby a bank, savings and loan associatonnsurance company, but, on its face,
would not appear to be eithan interesin (e.g, shares of stoclor a debt of(e.g, an evidence

of indebtedness bank, savings and loan association or insurance company.

The requirement that a securitypresenfan interest in or debt die issuing entity is also
found in the exemption from registration for bank securities under Section 402(a)(3) of the 1956
Act, the exemption from registration for securities issued by savings and loan associations under
Sections 402(a)(4) of the 1956 Act and the exemption from registration for securities issued by
insurance companies under Section 402(a)(5) of the 1956 Act. The NCCUSL Comment to these
sections provides that these exemptions apply:

éeonly if trepresents et interest iy or debt of the particular issuer, or is
guaranteed by the particular issuer. The purpose is to make it clear that these exemptions
do not apply when, for example, a bank acting as depository for a protective committee in
a reorgaizations issues certificates of deposit, which in no sense represent an interest in
or claim againsthe bank. The exemption for bank securities in Illinois was so construed
before it was specifically limited as it now is. [Emphasis added]

In support & the above, the NCCUSL comment cites (gffe v. Goldner251 Ill. App.
188, 190 (1929): nilt would seem obvious, then
bank, it means a security which aslien or charge upon the bank or its propentyassets 0
[Emphasis added.]; (ZFommissioner of &ks v. Chase Securities Cor298 Mass. 285, 301
305, to the effect that the exemption from registration for a security issued by a trust company
applied to a security that represented an interest ifdioect contract right against a t r ust
company. [Emphasis added.]; and ¥3)ung v. Three For One Oil Royaltje81 P.2d. 789 (Cal.
1934), rehearing denied with opinion, 1 Cal. 2d. 639, 36 P.2d 1065 (1934), in which a statutory
amendment limiting the emption for securities issued by a national bank to any security
Ai ssued by and r eprdeesteobligationogf aan n anttieareaslt h ann koo
added.] had been needed to override a contrary interpretatiomrthaecurity issued by a

October 17, 1994, 1994 II. Sec. LEXIS 269, with respectgwaaanty provided by a subsidiary

of a company whose stock was listed on the New York Stock Exchange; City of Urban[a],
lllinois Adjustable Rate Multifenily Housing Revenue Bonds and Letter of Credit Sections 3.A.
and 3.C., June 22, 1994, 1994 Il. Sec. NEXIS 129, with respect to a letter of credit issued by a
federal savings bank; and San Joaquin County Transportation Authority Sales Tax Revenue
Bonds (Limited Tax Bonds, Series 1993. Sections 3.A. & C, June 21, 1993, 1993 Il. Sec. LEXIS
115, with respect to a letter of credit issued by the domestic branch of a foreign bank.
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national bank would be exempt from registration. See, also, the current version of Section
25100(c) , California Code, which provides an
issued or guaranteed by and representing an interest in or direct oblgdtiona nat i on al b

However, in view of the NCCUSL Comment and cases cited by the NCCUSL Comment,
| think that the no action letters are a fair interpretation of the lllinois exemption from
registration for securities issued by a bank or savings amd &ssociationi.e., the words
Arepresenting a debt of 6 should be construed
against or direct obligation of the bank or savings and loan association in question, which would
include a letter of credit. In ¢éhbank securities exemption under Section 401(3) of the 1985 Act
and in the bank securities exemption under Se
have been replaced with the words Adirect obl

Most of the lllinois no action letts concern letters of credit, and there are over 50
examples of no action letters involving qualifying letters of credit available through the
LexisNexis Total Research System, including letters of credit that were issued by domestic
brancl;lses of foreign Inks that qualified under the Bank Exemptioe.(SEC Release No. 33
6661).

The lllinois blue sky law is not kind to separate securities that do not qualify under the
Guidelines. For such separate securities, no action requests in lllinois awimpossible to
obtain because lllinois Securities Law of 1953 Regulation 130.1520(a)(1)(E), CCH para.
unavailabl e, provides that no action reqguest:
guestion has not been commenced and will not comnfemce at | east 30 days. C

The other alternative to registration available to separate securities that do not qualify
under the lllinois Guidelines is a notice filing. The lllinois notice filing requirement includes
page one of Form 41 (Uniform Application to Register Securities) and a filing fee of 1/20 of
1% of the maximum aggregate offering price, but not less than $500 nor more than $2,500.
lllinois Rule Section 130.293.a(6), CCH para. 22,635A.

(2) Montana no action letters concerning bond issexsired
by letters of credit treat a letter of credit as a guaranty and therefore a separate security, which
must qualify for its own exemption from registration, typically as a security issued by a bank.
The Montana Commissioner of Securities had prsslip indicated a willingness to issue no
action letters with respect to transactions involving letters of credit issued by domestic branches

> See, for examplé25,000,000 Variable Rate Demand Health Facilities Revenugsg&h.

Francis Medical Center), Series 1996A of the Health and Educational Facilities Authority of the
State of Missouri, Section 3.C.(1), June 17, 1996, 1996 Il. Sec. LEXISRé&try County ,

Mississippi Pollution Control Refunding Revenue Bonds, Se&i@#92, Sections 3.A and 3.C,

1992, August 27, 1992, 1992 Il. Sec. LEXIS 235; Maricopa County, Arizona, Pollution Control
Revenue Refunding Bonds, Sections 3.A and 3.C, November 13, 1992, 1992 Il. Sec. LEXIS 318;
County of Riverside Asset Leasing CorparatiLeasehold Revenue Bonds, 1992 Series A and
1992 Series B (County of Riverside Hospital Prgj&eictions 3.A and 3.C, January 20, 1993,

1993 Il. Sec. LEXIS 27.
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of foreign bankd® Montana Interpretive Statement-86 which was cited in the no action
request foDade County lerida Adjustable Tender Solid Waste System Revenue Bonds Series
1988 (Montenayi Dade Ltd Project), February 18, 1988, 1988 Mont. Sec. LEXIS ,1944

appeared to confirm this position, provided t
opinion fran t he i ssuer 6s <counsel i ndicating the t
domestic branch of the foreign bank is subject and further that this exemption is available to the

particular issuer. o However, | Momtana Secwitee n  a d v

Commission that Interpretive Statementl8@ not an accurate, current statement of Montana
law, because the domestic branch of a foreign bamotisone of the types of banks whose
securities are exempt from registration under thetsioa blue sky law.

The Montana exemption from registration for bank securities, Sectiet0-204(3),
Montana Code Annotat§d2007, contains the same requirement that the lllinois exemption from
registration contains, namely that the security beeidday and represent an interest in or debt of
the bank. The Montana exemption from registration for bank securities should be construed in
the same manner as the lllinois exemptibe., (a security issued by and representing a claim
against or direct olgation of the bank in question) and for the same reasons (see Il§npis).

(3) The Tennessee blue sky law excludes from the definition of
security any fdAbank |l etter of credito and dan
insurance companyrgmised to pay money either in a lump sum or periodically for life or for
some other specif i-21d2(16)B) dnd (&), Dennesske Cade. orhesternd 8
Abanko is not defined in the Tennessewbebl ue s
10, 1985, CCH para. 54,513, the term bank has the meaning set forth in Section 3(a)(6) of the
Securities Exchange Act of 1934; namely:

banking institution, whether incorporated or not, doing business under the laws of any
State of the United Statea substantial portion of the business of which consists of
receiving deposits or exercising a fiduciary power similar to those permitted to national
banks under section 11(k) of the Federal Reserve Act, as amended, and which is
supervised and examined Btate or Federal authority having supervision over banks and
which is not operated for the purpose of evading the provisions of this title.

The Policy Statement further provides:

“® See the following Montana no action letteBsty of Los Angeles Variable Rate Demand
Certificates of Participation (Jewish Federal Council of Greater Los Adegd83 Series A,

June 16, 1987, 1987 Mont. Sec. LEXIS 18Bgurities Issued or Guaranteed by Domestic
Branches of Foreign Banks, 1987 Mon. Sec. LEXIS D@fe County Florida Adjuable

Tender Solid Waste System Revenue Bonds Series 1988 (MoiitEaale Ltd Project),

February 18, 1988, 1988 Mont. Sec. LEXIS 1944; Housing Authority of Broward County
Florida Multifamily Housing Revenue Refunding Bonds (Jacaranda Village ApartmenstipPr
Series 1989, December 21, 1988, 1988 Mon. Sec. LEXIS 162; and Missouri Higher Education
Loan Authority Adjustable Rate Demand Student Loan Revenue Bonds Series 2988 A, May 25,
1988, 1988 Mont. Sec. LEXIS 97.
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't i s the Divisionds positiochmeehthis | ett
Exchange Act definition of Bank [the definition set forth above] are excluded from the
definition of security under the [Tennessee Securities] Act and therefore are not subject
to the securities registration requirements of the Act. Sincesskigrbranches of foreign
banks typically are supervised by the banking authority of the state in which they are
located their letters of credit generally need not be registered under the Act.

The Policy Statement cautions that it does not address evhstlourities issued by the
domestic branch of a foreign bank are exempt from registration pursuant to the bank exemption
from registration set forth in Section-22103(a)(3), Tennessee Code. That section provides an
exemption for securities issued by dmnkorganized and existingnder the laws of any state.
Since the domestic branch of a foreign bank is typicallyonganizedunder state law, the bank
exemption from registration under Section4203(a)(3), Tennessee Code, is not available for
suchsecurities.

The Tennessee view of separate securities is set forth in a Policy Statement dated October
10, 1985, CCH para. 54,514:

The Division has received several requests for no action letters regarding whether
certain instrumenthstoumemtimMd)t manes ekBmpt
registration requirements of the Tennessee
issued in connection with or as an integral part of bond issues or other securities offerings
(ABonds o) t harsuanto Sectierx 43-a0B(8)(1) pof the Act’ These
requests most commonly involve an indenture executed by and between the issuer of the
Bonds and the Bond trustee. Requests also have involved other Instruments such as
letters of credit, guaranty agraents and bond default insurance policies. Other types of
credit or liquidity enhancement devices may raise identical concerns.

Except in rare cases these I nstruments
that if such Instruments are within the détfon of security in Section 48-102(12) of
the Act they donot avoid the securities registration requirements of the Act simply
because they are issued in connection with or as an integral part of an exempt securities
offering. Every security must finds own exemption[Emphasis added.]

Section 48-125(a), Tennessee Code, which was enacted in 1997 (subsequent to the date
of the above policy statement), provides that all virtually covered securities are subject to a
notice filing requirement thancludes a consent to service of process and a filing fee of $500.
Section 18(b)(1) covered securitie®( securities issued by companies whose stock is listed or
approved for listing on the New York Stock Exchange and certain other stock exchanges) wer
expressly excluded from the notice filing requirements of Sectie®-435(a). Section 42-
125(a) was effectively repealed by the enactment in 1999 of Secti®1128(2) which provides
an exemption from registration for covered securities that amamxom registration under
Section 3(a)(2).

“’i.e, the section of the Tennessee tdkg law that provides for the municipal bond exemption
from registration.
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Thus, separate security analysis has a very limited scope in Tennessee. Bank letters of
credit and bond insurance policies are excluded from the definition of security and are therefore
beyond the reach of ¢hTennessee blue sky law. Covered securities that are exempt from
registration under Section 3(a)(2) (including a qualifying letter of credit issued by the domestic
branch of a foreign bank) are exempt from the Tennessee notice filing requirement, tpiorsuan
Section 48-126(1), Tennessee Code. Securities issued by companies described in Section
18(b)(1) are exempt from both registration and notice filings pursuant to NSMIA and from notice
filings pursuant to Section 48125(a)(1), Tennessee Code.

4 Texas Rule 139.15, CCH par a.
credit enhancement o need not be registered
consideration is required to receive the enhancement and the enhancement is offered and sold in
conjunction with, ad is not tradable separately from, securities that are included within a
transaction exempt under Section 5. of the Texas SecuritieseArt the exemption from
registration for municipal bonds set forth in Section 5.M. of the Texas Securities Act).

Qualified credit enhancements includdetter of credit issued by a qualifying domestic
branchor agencyof a foreign bankf the nature and extent of the regulation and supervision of
the particular branch or agency is substantially equivalent to thatalppl to federal or state
chartered domestic banks doing business in the same domestic jurisdietidhg test of SEC
Release No. 38661, discussed in Appendix A, Section D.2.(b)(iiifra) and a municipal bond
insurance policy or guarantee issugg an insurance comparigensed or supervised by the
Texas Department of Insurandeailure of the insurance company to be licensed or supervised
by the Texas Department of Il nsurance or failt
document disclsure to state that the insurance company is authorized to do business in all 50
states, the District of Columbia and Puerto Rico can render the insurance policy subject to the
Texas notice filing requirement described below. See also Section I$uipra,

See also favorable no action letters issued with respect to: a liquidity facility issued by
the domestic branch of a foreign bank, CCH para. 55,827H; master indenture obligation issued
by nine norprofit corporations, CCH para. 55,827X; and letter @ddrissued by a national
bank, CCH para. 55,828. In a no action letter dated June 9, 1995, CCH para. 55,815B, put
options for the purchase of certain state and local government bonds and the letter of credit
issued by a national bank providing security the payment of the purchase price of the put
were treated as securities issued by a bank and guaranteed by a bank, respectively, under Section
581-5.L., Texas Statutes, as opposed to being integrated with the bonds; however, it may be that
the puts andetter of credit were provided after the issuance of the bonds, which would provide
an argument against integration.

See also the exemption from registration under Section 5.L., Texas Securities Act, for
AThe sale by the | s sdeaerof any seeulity issued or guargnteed by e g i
any bank organized and subject to regulation under the laws of the United States or under the
laws of any State or territory of the United States, or any insular possession thereof, or by any
savings and loaassociation organized and subject to regulation under the laws of this State, or
the sale by the issuer iIitself of any security
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If the foregoing are not sufficient to provide an exemption from registrdtir the credit
enhancement in question, the Texas notice filing requirement consists of page 1 of aForm U
Uniform Application to Register Securities, with item& Tompleted or a document providing
substantially the same information, a conseneto sy i ce of process (unl ess
a registered dealer and acting as a principal
equal to the sum of $100 plus 1/10 of 1% of the aggregate amount of the Bonds to be offered to
the public inTexas. See Texas Rules 114.1 through 114.4, CCH paras. 55,590P through
55,590S. The Texas notice filing fee is expensive because it has no upper limit. Thus, a notice
filing for $5,000,000 of bonds offered for sale to the public in Texas requiresgafée of $100
plus $5,000 or $5,100.

5) Washington Interpretive Statement08, January 1, 1991,
CCH para. 61,805: Without stating whether a letter of credit constitutes a security under the
Washington blue sky law, securities issued by the dbmbsanch of a foreign bank that is
subject to regulation that is substantially equivalent to that applicable to federally er state
chartered domestic banks doing business within the same jurisdiction are included in the
exemption from registratioavailable to banking institutions The Washington exemption from
registration for bank securities, RCW 21.20.310(3), contains the same requirement that the
lllinois exemption from registration contains, namely that the security be issued by and represent
an inerest in or debt of the bank. Washington Interpretive Sta@8I18oes not mention this
requirement; neither do prior Washington Securities Division orders of exemption that | have
examined® The Washington exemption from registration for bank securisiesuld be
construed in the same manner as the lllinois and Montana exempiona $ecurity issued by
and representing a claim against or direct obligation of the bank in question) and for the same
reasons (see lllinois and Montasapra).

(c) Separate Security Analysis in Jurisdictions Which Have Enacted
the2002 Act As of the date of this paper: the 2002 Act is in effect rGiep Hawaii, Idaho,
Indiana, lowa, Kansas, Maine, Michigan, Minnesota, Mississippi, Missouri, New Mexico,
Oklahoma, South Carolina, South Dakota, Vermths,U.S. Virgin $lands and Wisconsin. The
2002 Act provides an e x egmpdvanuerobligation as filefinedia c ur i
Rule 131 (17 C.F.R. 231.131) adopted under th
includes within the municipal bond exemption from registratian, (ntegrates with the exempt
municipal bond) any separatecsirity under SEC Rule 131. What constitutes a separate security
under Rule 131? See Section Il.Fidfra, andAppendix A. paragraph Gnfra.

8 See In the Matter of Anaheim Housing Authority Multifamily Housing Revenue Bonds (Villas
at Anaheim Hills Apartments) 1989 Series B, September 18, 1989, 1989 Wa. Sec. LEXIS 460
ard In the Matter of Yakima County Public Corporation Variable Rate Demand Revenue Bonds,
1989 (CarAm Millwork, Ltd. Project), December 4, 2989, 199 Wa. Sec. LEXIS 4509.
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However, the 2002 Act may not have gone far enough, by not taking into account
separzitge securities that ynaxist independently of Rule 131. According to Steven Bradford
Lyons:

éHowever, t he evolution of mor e compl ex
Aseparated separate security. This can |
obligation to make panents on the bonds by someone who is neither a user of the
project nor directly related to the user of the project, i.e., not a defined rule 131 separate
security or so directly associated therewith that it merges into a defined rule 131 separate
security This ordinarily involves insurance policies, letters of credit or guaranty
agreements from unrelated parties whose sole relationship to the IDB issuers and project
users is a business relationship involving provisions of security for the project
financhgél t is c¢cl ai med, therefore, it must t he

Under Traditional Blue Sky Analysis, what does the 2002 Act provide with respect to the
most common forms of credit enhancement in the current municipal maekelefters ssued
by state banks, national banks and by qualifying branches of domestic branches of foreign banks,
policies of bond insurance and guarantees by companies whose stock is listed on the New York
Stock Exchange and certain other stock exchanges)?

UnderSection 102(28) (B) of the 2002 Act, th
excludes Aan i nsurance policyéunder whi ch a
fixedésum of money either in a | ump su.e or pe

policies of bond insurance. All of the states that have enacted the 2002 Act have enacted this
provision.

As to letters of credit, the definition of security includes a guarantee of an evidence of
indebtedness. Paragraph 12 of the Official Commentlet@002 Act (but, alas, not the 2002

Act i tsel f) provides the following with resp
method of guarantee that results in a guarantee of payment of all principal and interest will
suffice including, for exanipe , an irrevocable Il etter of cre

probably guarantees and, if they are, they are securities. Even if they are separate securities
independent of Rule 131, most of the banks that issue them should qualify under the bkoad ban
guarantee exemption from registration under Section 201(3) of the 2002 Act, including the
domestic branch of a foreign bank (see Section 201(3)(C) of the 2002 Act).

In addition, under NSMIA Analysis, letters of credit issued by state banks, nataria b
and qualifying branches of domestic branches of foreign banks under the Bank Exemption are
Section 18(b)(4)(C) covered securities. Mo st
not authorize the imposition of notice filing requirements S&ction 18(b)(4)(C) covered
securities. Maine, Michigan and Vermont authorize their respective securities commissioners to
impose a notice filing requirement on Section 18(b)(4)(C) covered securities that are not

%9 Steven Bradford Lyon$SEC Registration for Taxable Municipal Securifiese URBAN
LAWYER, Vol. 21, No. 2, Spring, 1989, 223 [hereinatt®ONS ARTICLE], quoted text appearing
at page &6.
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otherwise exempt from registration underaditional Blue Sky Analysis, but none of these
jurisdictions have done so. Thus, even if bank letters of credit constitute separate securities
independent of Rule 131, they are not subject to notice filings in jurisdictions which have
enacted the 2002 Act

As to guarantees issued by unrelated parties, Section 102(5) of the 2002 Act continues
the exemption under Section 402(a)(7) of the 1956 Act for any security issued or guaranteed by
any railroad, other common carrier, public utility or holding compasubject to certain
enumerated conditions. A guarantee that constitutes a covered security under Section 18(b)(1)
(i.e., a guarantee issued by a company whose stock is listed or approved for listing on the New
York Stock Exchange and certain other stocghanges) would also be exempt from registration
under Section 201(6) of the 2002 Act.

Thus, in general, the 2002 Act provides separate exemptions from registration for such
separate separate securities, but it is an issue to be mindful of when confvahtednovel,
nonstandard form of credit enhancement or a guaranty by an unrelated party.

(d) Express Coordinatiowith Federal LawColorado and the District
of Columbia The blue sky statutes of Colorado and the District of Columbia each provide
express coordination of federal and state exemptions from registration, coupled with a lack of a
notice filing requirement in Colorado and an exception frormtitece filing requirement in the
District of Columbia for securities that are exempt from federal registration.

Specifically, Section -61-1 01 ( 2) , Col orado Statutes, ent i
provides that the purposes of the Colorado Bluey | aw fiare to protect [
public confidence in securities markets while avoiding unreasonable burdens on participants in
the securities -5h2a0ke8y, 0ColSecadonStldt ut es, pr
of this articleand rules made under this article shall be coordinated with the federal acts and
statutes to which references are made in this article and rules and regulations promulgated those
federal acts and statuem the extent coordination is consistent witte purposes and the
provisions of this articlé. [ Emphasi s added. ] I n furtherance
11-51-101(3), Colorado Statutes, Section-31t311, Colorado Revised Statutes, provides that
the exemptions from registration under the Calordlue sky law shall be coordinated with
exemptions for securities and transactions under the Securities Act of 1933, so that an offering
registered under the Securities Act of 1933 shall be subject to registration by filing under the
Colorado blue sky la in the absence of an exemption under the Colorado blue sky law and so
that an offering exempt from registration under the Securities Act of 1933, other than pursuant to
the exemption for intrastate offerings, shall also be exempt from registrationtbedeolorado
blue sky law.

However, the coordination provisions of Section-511311, Colorado Statutes, are
limited by Section 1-61-202(1), Colorado Statutes, which provides that each reference in the
Colorado blue sky law to a federal act or statut@amseunless the context provides otherwise,
that act or statute as in effect on January B0l1®bgether with related rules and regulations.
Moreover,pursuant to Section 1%1-202(2)(a), Colorado Statutes, whenever amendment to any
federal act or statatto which reference is made in the Colorado blue sky law is enacted with an
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effective date on after January 1, 1990 or whenever an amendment to any rule or regulation
under any such federal act or statute is promulgated with an effective date on sudftdate,

the securities commissioner shall determine whether giving effect to such an amendment is
inconsistent with the purposes of the Colorado blue sky law set forth in Sectsih1D1(2),
Colorado Statutes (described above) or any other provigitmedColorado blue sky lave.,

Section 1151-101(3) (described above). If the securities commissioner determines that an
inconsistency exists, the securities commissioner shall commenemakieg proceedings for

the purpose of making, amending, escinding such rules as may be appropriate to carry out the
policy stated in Section 131-101(3). Pursuant to Colorado Rule-32, if any SEC rule or
regulation incorporated into the Colorado Rules is amended by the SEC subsequent to the date
the Coloralo Rule was adopted, such subsequent SEC rule amendment may apply to the
Colorado Rule provided that the securities commissioner does not commence rule making
proceedings within 90 days after the effective date of any such amendment.

A securities examer for the Colorado Securities Commission confirmed to me by
telephone on February 23, 2010 that no suchmaking had ever been undertaken with respect
to municipal bonds. In addition, a no action request dated subsequent to January 1, 1990,
([Exemption requesti Domestic branch of a foreign bank may issue unregistered letters of
credit] Colorado, opinion letter dated February 17, 1995, CCH para. unavailable) mentions the
above statutory coordination provisions only in passing in a footnote. A ioo aetuest dated
July 9, 1992 with respect to the treatment of certificates of participation where the underlying
obligors were the Board of Education of the City of Chicago the Community College District
No. 508, Cook County, lllinois did not mention fleestatutory coordination provisions at all (see
General Obligation Lease Certificates, 1992 Series B (Board of Education of the City of
Chicago) and General Obligation Lease Certificates,1992 Series C (Community College District
No. 508, July 16, 1992, 92 Colo. Sec. Né\ct. LEXIS 10).

Similar to Colorado, Section 3601.02(a) of the District of Columbia Code [Section
102 ( a) of the District of Columbia Securitie
feder al | aw, 0O pr ov s dceis to prdtdchirvestora and onairgain @dblict h i
confidence in securities markets while avoiding unreasonable burdens on participants in capital
mar ket s. 0 -560B@(@)tof ther DisBidt of Columbia Code [Section 102(b) of the
District of ColumbiaSecurities Act] provides that the District of Columbia blue sky law and the
rules and regulations thereunder fdAshall be co
references are made in this act [the District of Columbia blue sky law] anculée and
regulations promulgated under those federal acts and stéduties extent that coordination is
consistent with both the purposes and provisions of thigtlatDistrict of Columbia blue sky
law]. [Emphasis added.] Section-3604.06(a) of theDistrict of Columbia Code [Section
406(a) of the District of Columbia Securities Act] provides that in furtherance of the policy
stated in Section 32601.02(b) of the District of Columbia Code [Section 102(b) of the District
of Columbia Securities Actthe exemptions from registration found in the District of Columbia
blue sky | aw dAshall be coordinated with exem
Securities Act of 1933 so that an offering registered under the Securities Act of 1933 shall be
subject to registration by filing under this act [the District of Columbia blue sky law] in the
absence of an exemption under this act, andoffering exempt from registration under the
Securities Act of 1933, other than under the exemption for intrasff@iengs, shall be exempt
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from regqistration under this aet. [ Emphasis added. ] The Distri

not contain the limitation on changes made in federal law after January 1, 1990 found in the
Colorado blue sky law.

Section 315603.08 of the District of Columbia Code [Section 308 of the District of
Columbia Securities Act] authorizes the Commissioner to impose a notice filing requirement on
Section 18(b)(4)(C) covered securitist are not otherwise exempt from reqistration yams
to Section 401 or 402 District of Columbia Rule 1941, CCH para. 16,540 imposes such a
notice filing on Section 18(b)(4)(C) covered securities, but the coordination of the federal and
District of Columbia exemptions from registration makes this Ro#pplicable to Section
18(b)(4)(C) covered securities (because they are exempt from registration pursuant to Section

3(a)(2)).

Municipal bonds are also exempt from the notice filing requirement of this Rule, because
the municipal bond exemption froregistration under District of Columbia blue sky law is based
on the 1956 Act, which contains no exceptions to the municipal bond exemption from
registration. See, also, District of Columbia, Questions and answers on District of Columbia
securities laws ah regulations, Securities Release No-102Department of Insurance and
Securities Regulation-8002, CCH para.16,759:

Question 10. Do the notice filing requirements for federal covered securities of
Sections 1941 [Notice filing of securities covered emdSection 18(b)(3) and
18(b)(4)(A)(C) of the Securities Act of 1933] and 1942 [Regulation D. offerings] of the
rules apply to bonds, notes, and other obligations issued by states, counties and
municipalities (Amunicipal securitieso)?

Answer: The requements of sections 1941 and 1942 of the rules apply only to
federal covered securities that are not otherwise exempt from registration under Sections
D.C. Official Code 831.5604.01 [exempt securities] and -$304.02 [exempt
transactions] of the Securisiédct of 2000. Bonds, notes, and other obligations issued by
states, counties and municipalities are exempt from registration and require no filing or
fee. D.C. Official Code 835604.01(1).

The unspoken converse of the Colorado and District of Colutloie sky laws is that a
separate security under SEC Rule 131 that does not qualify for an exemption from registration
under the Securities Act of 1933 will also not qualify for an exemption from registration under
the Colorado blue sky law or from regation or notice filing under the District of Columbia
blue sky law, unless some other exemption is available.

What is a separate security under SEC Rule 1317A8eendix A, SectiorG., infra, for
a general description of SEC Rule 1ahd Section IE.6. Pennsylvanianfra, for a description

of state law treatment of separate securities under federal law where the state expressly attempts
to regulate such federal separate securities.

6. Pennsylvania
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(@) Securities Issued By A Governmental UniPennsylvania Rules
Section 202.010, Securities issued by a governmental unit, CCH para. 48,419, provides that the
municipal bond exemption under Section 202¢(d the Pennsylvania blue sky law (70
Pennsylvania Statutes Sectior202(a)) is available for any exempt security under Section
3(a)(2) exceptfor any part of an obligation evidenced by a bond, note, debenture or other
evidence of indebtedness issued dyovernmental unit specified in Section 3(a)((2) of the
Securiti es tha s tdeemell to beDa3sBpardite security under United States Securities
and Exchange Commission Rule 1@T7 CFR 230.131 (relating to the definition of security
issued undergv er nment al obligations)). o

This Rule is of limited scope because of the many exceptions to Rule 131. What is a
separate security under Rule 1317

As discussedn Appendix A, SectiornG., infra, the SEC in SEC Release No.-3B03
acknowledged that tagxempt IDBs that qualified under the IDB Exemptiare( taxexempt
| DBs issued to provide manufacturing facili it
103(c) (4) or 103(c)(6) of the 1954 Code, ot h
would not be subject to registration, and, thus, the related lease, sale or loan arrangement would
be included within the IDB exemption.

However, SEC Release -5303 also made clear that Rule 131 still applied to IDBs that
did not qualify under the IDEBxemption; thus, a lease, sale or loan arrangement entered into in
connection with thetaxableb o n d s Il ssued to provide manufac
activitieso pursuant to Sections 103(c)(4) or
secuity which must either be registered or qualify for an exemption from registration under the
Securities Act of 1933¢e(g, the Bank Exemption) or fit within one of the exemptions contained
in Rule 131.

The exemptions under Rule 131 can be very usefuldigaissed ifFFUNDAMENTALS OF
MUNICIPAL BONDS 2005 note 7,supra Section 3, beginning at page 57, the exception contained
in Rule 131(b)(2) (relating to a public project owned and operated by or on behalf of and under
the control of a governmental unity the basis for concluding that the loan, lease or sale
arrangement between an issuer and gpfofit developer entered into in connection with an
issue of multifamily housing bonds is not a separate security under Rule 131, to wit:

€éThe most cemmental rcontpls articulated, as meeting the Rule 131 and

Rule 3B5 exemption [under the Securities Exchange Act of 1934], include 1) the right of
access to the project; 2) the right to 1in
relating to the mject; 3) the right to receive periodic reports relating to the operation of

the project; 4) the right to obtain possession of the project in the event of any material
default under the mortgage on the project; 5) approval of the timing of constructibn; a
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6) approval of all plans and specifications revolving around the structures, construction
and deigné

To minimize the possibility that an obligation is deemed a separate security, issuers often
include the following additional controls: 1) the privatgerprise is required to maintain
insurance on the project; 2) the private enterprise is prohibited from discrimination
regarding the construction and rent al of t
notify the issuer of any changes in orgation or bankruptcy and any dishonest or
illegal acts by employees; 4) the private enterprise complies with and provides evidence
of compliance with low and moderate income occupancy requirements; 5) the issuer
holds public hearings to obtain public coemh regarding the project prior to the sale of

the bonds; and 6) the private enterprise gives the issuer notice of condemnation. Based
on SEC neaction letters it is the practice of most issuers of mfahily housing bonds

to include as many examples gbvernmental control over the project financed by the
bonds as possible in order to ensure an exemption from registration. For example, in City
of Burnsville, MN (available January 14, 1981) the letter to the SEC set forth a partial list
of not less tharighteen separate control mechanism imposed by thé'City.

Control by a governmental unit under Rule 131(b)(2) may also be present if: (a) the
issuer and the developer have entered into a Housing Assistance Payments Contract with respect
to the bond finace facility (see Troy Housing Development Corp., October 29, 1987), (b) the
underlying loan to the developer is insured by the Federal Housing Administration (see Troy
Housing Development Corpsupra andCity of Des Plaines, lllinois, January 30, 198(), the
bonds are guaranteed by the Small Business Administration (see Minnesota Small Business
Administration, August 5, 1983) or (d) the extensive and substantial requirements of Section
142 (d) of the 1986 Code (rela@ualnigf iteod |prnojtesct
monitoring of tenant income, annual certification by the project operator to the U.S. Department
of Treasury, etc.) are satisfied.

A lease, sale or loan arrangement entered into in connection with an issaedoft
501()(3) bonds is also not a separate security under Rule 131. SEC Release54633&als

0 The SEC no action letters cited as the basis for these requirements are: Newman and
Associates, 1987 WL 108179 (available July 16, 1987); Crangtouri8es Company, 1986 WL

67278 (available October 13, 1986); Orange County Housing Finance Agency, 1985 WL 55561
(February 27, 1985); Bancroft, O6Connor, Chil
1984); Texas Housing Agency Residential DeveloprBemids, 1983 WL 28582 (available May

19, 1983); City of Burnsville, MN, 1982 WL 30522 (available January 4, 1982); The Industrial
Development Authority of the County of Clay, MO, 1981 WL 26668 (available December 16,

1981); Presidential Towers, 1981 WL 3&@5(available October 14, 1981); City of Springfield

lll. First Mortgage, 1981 WL 26437 (available May 20, 1981); Redevelopment Agency of the

City of Colton, CA 1979 WL 14649 (available June 4, 1979

*1The SEC no action letters cited for these requirgmare the same no action letters cited in the
immediately preceding footnote.
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with separate security status of lease, sale or loan arrangements entered into in connection with
Ai ndustri al devel opment bonds the 19%sCodd.e Then e d |
definition of industrial development bond expressly excludes issues the proceeds of which are
used in the trade or business of any person winotian exempt person; Section 103(b)(3) of

the 1954 Code provides that the term exempsg@emeans (1) a governmental unit or B)
organization described in Section 501(c)(3) of the 1954 Code and exempt from tax under Section
501(a) of the 1954 Codéut only with respect to a trade or business carried on by such
organization which is not amrelated trade or business).

The nonapplicability of Rule 131 to a lease, sale or loan arrangement entered into in
connection with an issue abnduit 501(c)(3bonds has been confirmed on several occasions in
SEC no action letters; see, for exampCity of Birmingham South Highlands of Alabarha
Medical Center, November 1, 1973; New Jersey Health Care Facilities Financing Authority,
September 12, 1974 and October 21, 1974; Health Education Authority of La. Rev., October 3,
1975; and Health Edugdah Authority of Louisiana, December 1, 1975 with respect to bonds
issued to finance health care facilities; and Student Loan Fund of Idaho Marketing Association,
Inc., January 6, 1993, and no action letters cited therein with respect to nonprofit camporat
issuers of student loan bonds.

Student loan bonds issued by a governmental entity have also been found not to be
encumbered with a separate security under Rule 131, either because Rule 131(a) should not
apply in the first placei.e., the loan repayents of the student loans do not involve an
Aindustri al or commerci al enterpriseo) or , [
agreements qualify for the exception under Rule 131(b)€) the financing of student loans is
a public project or fabty which is owned, operated and controlled by a governmental
instrumentality). See Pennsylvania Higher Education Assistance Agency, December 12, 1988.

Similarly, traditional single family mortgage revenue bonds have also been found not to
be encumbred with a separate security under the same type of analysis used in the immediately
preceding paragraph. See Alaska Housing Finance Corporation, November 17, 1972; Kentucky
Housing Corporation, December 3, 1973; Alaska Housing Finance Corporation2Apt®81;
and Finney County, Kansas, October 26, 1983.

Finally, as to investment agreements, theNs ARTICLE, note 44, supra, page 253,
explains:

€Al so, investment of bond proceeds in inve
contracts (in whichihe issuer of the investment agreement is the sole source of credit) is

not considered to be a separate security even when the issuer of the investment agreement
does not possess its own exemption from registrafiofihe SEC staff apparently has

taken theposition that such investments are not loans because they are controlled and
owned by a Section 3(a)(2) municipal issuer or because the investment agreement has

*2The citation given at this point is to Steven L. Claraxable Municipal Bonds: A Working
Guideto Federal Securities Law ConsideratiQhduNICIPAL FINANCE JOURNAL, Summer;1986,
page 184.
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been privately placed with the issuer of the municipal bonds or the bond trustee, thus
gainingan exemption under section 4(2) of the Securities Act of 1933. For example, the
SEC staff would not issue a 4a@tion letter for a paghirough certificate secured by an
insurance companyds g taBEvenrthblugheidsurancevcarpanyne n t
securities are exempt from registration under section 3(a)(8) of the Securities Act of
1933, the SEC staff focused on the muanicipal, norexempt issuer of the certificates.

(b) Guaranties Pennsylvania Rules Section2092, Guaranties of
certain debt securities exempt, CCH para. 48,431A, provides a separate exemption from
registration for (i) a guaranty of a bond, debenture or other evidence of indebtedness that is an
exempt security under Section 3(a){@hen the isser is located in Pennsylvanend (i) a
guaranty of a bond, debenture or other evidence of indebtedness that is an exempt security under
Section 3(a)(2)when the guaranty is deemed to be a separate security under SEC R{fite 131
nonPennsylvania issugy), providedthat certain offering document, use of bond proceeds, trust
indenture and other requirements are satisfied.

The term guaranty is broadly defined to mean:

A duly executed written agreement wherein a person, not the issuer, in connection with
offer and sale of bonds in this Commonwealth, guarantees the prompt payment of the
principal of, and interest on, the bonds whether at the stated maturity, at redemption prior

to maturity or otherwise, and premium, if any, when and as the principal tenesirshall

become due and the guaranty cannot be bought, sold or traded as a security or otherwise
reali zed upon by a bondhol der separately f

As defined, the term guaranty appears broad enough to includs t&tienedit and bond
insurance policies (except that letters of credit and bond insurance policies usually do not
provide for the payment of premium upon redemption).

As discussed below, under Traditional Blue Sky Analysis credit enhancement in the form
of a letter of credit or bond insurance will usually be exempt from registration under other
provisions of the Pennsylvania blue sky law, regardless of where the issuer is Ibeatgdi{se
(b)(i) above) and regardless of whether the letter of credibod insurance policy is a separate
security under Rule 131€., clause (b)(ii) above).

Section 202(b), Pennsyl vania Statutes, pr o
security issued by a bank or S a vivamagSatutess s o c i a
defines Abanko to mean a bank, savings bank,

providedt hat iits deposits are insured by the Fede
a successor authorized by federal law. The depaditall national banks are insured by the

FDIC. The deposits of most state banks are insured by the FDIC as well. The FDIC web site
(www.fdic.gov) provides a listing of those institutions whose deposits are insurée [(RDIC.

*3The citation given at this point is to Morgan Stanley & Co., Ddwzi, 1985.
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As to bond insurance, the definition of s
Statutes, specifically excludes, AANny 1 nsuran
which an insurance compaagmitted in this Statpromiseso pay a sum of money (whether or
not based upon the investment performance of a segregated fund) either in a lump sum or
periodically for Iife or some other specified
required by bond insurers will usbaktate that the insurer in question is licensed to do business
in all 50 states, the Commonwealth of Puerto Rico and the District of Columbia.

In addition, under NSMIA Analysis a letter of credit that qualifies under the Bank
Exemption assuadeébdgcumiyt ypaink o i s a covered sc¢
insurance policies should also qualify as covered securities under NSMIA, because they are
exempt from registration pursuant to Section 3(a)(8). Thus, the offering document, use of bond
proceedstrust indenture and other requirements of Pennsylvania Rules Section 202.092 do not
apply to a letter of credit or a bond insurance policy that qualifies as a covered security, because
Sections 18(a)(1) prohibits the imposition of offering document regeinés and merit
conditions on covered securities.

A guaranty by a company whose stock is listed or approved for listing on the New York
Stock Exchange or various other stock exchanges would be exempt from the provisions of
Pennsylvania Rules Section 2022 under Traditional Blue Sky Analysis pursuant to Section
202(f), Pennsylvania Code, as well as under NSMIA Analysis as a covered security pursuant to
Section 18(b)(1). A guaranty by an investment company that is registered, or that has filed a
registation statement, under the Investment Company Act of 1940 would also be exempt under
NSMIA Analysis as a covered security under pursuant to 18(b)(2).

Finally, for nonPennsylvania issuersd., clause (b)(ii) above), the general approach of
the SEC hasden that a guaranty in an industrial revenue bond financing does not constitute a
separate security under Rule 131 if the guarantor is the primary user or related to the primary
user of the bondinanced facility; for example, a guaranty by a parent cafpmr of the
obligation of its wholly owned subsidiary that is the principal user of the-finadced facility.
FUNDAMENTALS OF MUNICIPAL BOND LAW 2005 note 7,supra Section 3, beginning at page 59,
provides several examples of this principle.
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G. Cerificates of Participation

1. General Unlike a bond or note which contains a promise by the issuer to
pay principal and interest, a certificate of participation evidemcpsoportionate interest in
paymentdo be made by a state or political subdivision under various types of obligations. Such
obligations may include installment sale agreements, {@asdase agreements and conditional
sale agreements for real or perdgraperty. In many states, a captive corporation is created by
the state or political subdivision for the purpose of being the lessor or seller of the property being
leased or sold to the state or political subdivision. As part of the transactionapghee
corporation assigns its rights to receive payments under the installment sal@ulehsse or
conditional sale agreement to the bond trustee, who applies the payments received under the
agreement to the payment of principal of and interest ercéhtificates of participation. The
holders of the certificates of participation have no recourse against the bond trustee for the
payment of principal of and interest on the certificates of participation.

The certificate of participation structure aften resorted to when the issuance of fong
term debt in the form of bonds would not be permitted under state law debt limits. Installment
sale agreements, leagarchase agreements and conditional sale agreements are often exempt
from such debt limits écause they are viewed as sHertn obligationsi(e., payable in full in a
year or less), since continuing payments thereunder are subject to annual appropriation by the
state or political subdivision. The risk of nonpayment resulting fromap@nopration is
usually described in great detail in the offering document. The issuance of certificates of
participation is widespread but not universal. Based on my inforneal fot necessarily
complete) survey of official statement postingsvemw.munios.com, this technique has been
used by states and political subdivisions located in Arizona, California, Colorado, Florida,
Georgia, lllinois, Maryland, Michigan, Missouri, New Jersey, New York, North Carolina, Ohio,
Oklahoma, Oregon, Rhode Island, South Carolina, Texas, West Virginia and Wisconsin.

In most cases certificates of participation are issued to finance genuinely public facilities
(e.g, city halls, public school buildings and public transportation fagdititnd equipment) and
payable solely from the resources of the state or political subdivisentlie source of funds
lacks anything resembling a NGICE). In most cases, if the financing had been structured as an
issuance of bonds by the state or poditisubdivision, the bonds in question would have been
exempt from blue sky registration and notice filings.

2. Tax Treatment of Certificates of Participation The Internal Revenue
Senice treats the interest portion of a payment made under a certificate of participation-in a tax
exempt municipal obligation as excludable from gross income.

>4 Occasionally, certificates of participation have been used in connection with a financing for a
nongovernmental industrial or commercial enterprise, ssamanprofit hospital. See, for
example, Hospital Revenue Certificates of Participation Inter Community Health Services Inc.
Project 1987 Series A, February 11, 1987, 1987 Mont. Sec. LEXIS 195.
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In Revenue Ruling 727, a bank regularly made shotetm loans to municipalities by
purchasing heir shoriterm taxexempt notes. The bank sold participation certificates in the
notes to investors. Under the terms of the participation certificates, the owner thereof was the
owner of an undivided share, to the extent of the sum stated, in oneulpartiote of a
municipality. Upon payment of the principal of and interest on the note, the bank remitted to the
participant his proportionate share of the principal and interest less a stated percentage thereof
for its services in holding and servicingetnotes. The participation certificates recited that the
owner thereof had no recourse against the bank, either for the principal or interest on the
underlying not e, and that the bankdoés only 1|
principaland interest when, as and if collected by the bank.

Based on the above facts, the Internal Revenue Service held:

Since the holder of the participation interest has no recourse against the bank, either for

the principal or interest on the underlyingnaen d t he bankds only | ia
the participant his share of the principal and interest when, as, and if collected, the holder

of the participation certificate is owner of an undivided share of the municipal security,

and his proportionate ahe of the interest payable thereon is excludable from gross
income under section 103(a)(1) of the [Internal Revenue] Code.

See also Internal Revenue Service Private Letter Rulings 8843058, 8742030, 8328084
and 8324063.

3. SEC Treatment of Certificate$ Barticipation The SEC has issued favorable
no action letters in connection with certificates of participation in the following types of
underlying obligations:

1. installment saleleasepurchase and conditional sale agreements for real
or personal property (see First Municipal Leasing Corporation, July 6, 1976; Smith,
Barney, Harris, Upham & Co., Inc., January 7, 1977; Garfield County School District
No. 16, October 14, 1981; $aof New Jersey, May 21, 1984; Kelling & Co., Inc.,
October 22, 1984; Peoples National Bank of Washington, February 26, 1988);

2. pooled debt obligations issued by several municipalities and pooled
general obligation tax anticipation notes issued éyerl school districts (see Central
Utah Rural Impact Capital Corp., August 29, 1980, and Piper, Jaffray & Hopwood, Inc.,
March 5, 1987); and

3. insurance premium payments to be made by municipalities participating in
a joint selfinsurance program (Kleng, Northcross & Nobriga, Inc., February 25, 1987).

Certificates of participation are considered to be issued by the state, municipality or
school district in question by analogy to the treatment of equipment trust certificates under the
Section 2(4)of theSecur i ti es Act of 1933. The definit
Section 2(4) provi de s trusiicertificates dr ke seaitipsetivetternt o e
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issuer means the person by whom the equipment or property isorissoebelu . . 0 ( see ¢
Barney, Harris, Upham & Co., Inc., and Kelling & Co., Irstiprg.

In the SEC neaction letters involving certificates of participation, the issuers of the
underlying obligations are oft eaofthelldnsed Btatdsed g e
and the political subdivisions of supra)landst at es
Acooperating Utah municipalitisuprgd, with@eany r al U
analysis of the state law characterization of igsier, since the main thrust of the-amdion
letter is whether the certificagef participation have been correctly structured in order to qualify
for an exemption under Section 3(a)(2).

In general, the minimum, structural requirements that must éefon an issue of
certificates of participation to qualify as an obligation of a governmental issuer under Section
3(a)(2) are:

1. each certificate must evidence a direct and undivided proportionate
interest in the payments to be derived from the uyiderobligation;

2. the state or municipal issuer must be directly obligated for the payment of
the payments thereunder and, upon default by the issuer, each holder will have the right
to sue the issuer in the same manner as under a conventionalpalubarid (including
the customary, limited right to sue only after an event of default has occurred, the bond
trustee has received notice of the default and a request by certificate holders to exercise
available remedies, the bond trustee has been proindednity against costs, and the
trustee has failed or refused to comply with such request); and

3. the trusteeb6s function is purely min
of interest and principal payments. See, for example, Piper, Jaffragpfddd, Inc.,
and Peoples National Bank of Washingteupra

Additional structural requirements can include:

1. the recognition by each municipality participating in a pool of municipal
obligations of the certificate holders as the holders of theanump al i t yds sec
(Central Utah Rural Impact Corgypra; and

2. the obligation of the public body must not be subject teofebr
counterclaim as a result of a dispute between the public body and a third party, the
obligation of the public bodyannot be dischargeable as a result of damage to or
destruction of the subject property, the public body must be required to maintain the
property at its own expense and to make all payments of insurance premiums, the public
body may not be permitted tollser encumber the property absent the consent of the
certificate holders, and the rights of the certificate holders will not be adversely affected
by any insolvency proceeding to which the bond trustee might become subject (State of
New Jerseysupra.
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A corporate guaranty of certificates of participation did not raise a separate security
problem under Rule 131 on the theory that upon a default by the school district the corporate
guarantor would obtain title to the school building being financed amditheualify under the
user of the facilities exception to Rule 131 developed under no action letters concerning
guarantees of IDBs (see Garfield County School District Nosaptg. Letters of credit and
bond insurance securing certificates of partitign have been determined to qualify for their
own exemptions from registration (Kelling & Co., Inc. and Piper, Jaffray & Hopwood, Inc.,

supra.

Properly structured certificates of participation are not considered separate secexjties (
they are nbtreated as being separate from the underlying municipal security). According to
Robert A. FippingerTHE SECURITIES LAW OF PuBLIC FINANCE, Second Edition, Section 2:4.2,

page 24 8 , AParticipations wil |l not hWgatiorsifetiear at e d
participations retain the fundamental characteristics of the underlying municipal obligations,
often referred to as the mirror i mage of the

Mr. Fippinger explains on page52:

The mirror image theory requires thellbwing to establish the absence of a
separate security:

(1) the holder of the certificate must be a beneficial owner of the underlying instrument
with remedial rights directly against the underlying issuer;

(2) the trustee issuing the certificates must hawe riatively passive role generally
associated with trustees under trust indentures in public and corporate finance; and

(3) any pooling function at the trust level must not have-sisieading aspects or devices
to improve security beyond what is containedhe underlying instrument.

4. Certificates of Participatiol\re Securities Under State Blue Sky Laws
Certificates of participation are securities under stdte sky laws. The almost universal
formul ation in the definition of the term sec
of indebtedness. 0 The bl ue sky | aws of FIl c

formulations, but the resuls ithe same. The New York blue sky law (known generally as the
Martin Act) does not contain a definition of security and focuses mainly on the registration of
brokerdealers. However, Chapter 20, Article 23, Section33%ew York Consolidated Laws,

CCH para. 42,106, requires the preparation and filing of an offering document or prospectus

containing detailed information as part of th
constituted of participation interests or investments in realegstairtgages or leases, including

stocks, bonds, debentures, evidences of inter
primarily of participation interests or inves

the offering is exempted bylaior action of the attorney general.

5. Failure to Recognize the User as the Issuer JurisdicAsndiscussed in
Section 11.G.3.infra, a properly structured issue cértificates of participation is treated under

73



Section 3(a)(2) as the obligation of the underlying state or municipal obligor, by analogy to
equi pment trust certificates, because the def
pr ovi de gespid w equipment trust certificates or like securities, the term issuer means
the person by whom the equipment or property

Like Section 2(4)the definition of issuer contained in most state blue sky [aagides
for userasissuer treatment for equipment trust certificates and like securities. Thus, under most
state blue sky laws, certificates of participation are treated as obligations of the underlying state
or municipal obligor>

However, the definition of the term issw@mtained in the blue sky laws of the following
jurisdictions fails to provide for the treatment of the user as the issuer in the case of equipment
trust certificates or like securities: Alabama, Alaska, Delaware, Florida, Guam, Kentucky,
Maryland, Massdwusetts, Montana, Nebraska, New Hampshire, New Jersey, North Carolina,
Ohio, Oregon, Puerto Rico, Texas, Washington, West Virginia and Wyoming (each of which is a
AFailure to Recognize the User as the I ssuer
Recognize the User &% the |Issuer Jurisdiction

The failure to recognize the user as the issuer in Failure to Recognize the User as the
Issuer Jurisdictions has the technical potential for requiring (1) registration when the underlying
state or munipal obligor is an irstate issuer and (2) a notice filing when the underlying state or
municipal obligor is an oubf-state issuer, which could be troublesome if bonds or notes that
qgualify under the state municipal bond exemption from registration had issued by the
underlying state or municipal obligor rather than certificates of participation (for example, school
bonds issued by a political subdivision, backed by the taxing power, and no nongovernmental
industrial or commercial enterprise is partlod financing).

A search for guidance in state no action letters concerning the treatment of certificates of
participation under the municipal bond exemptions from registration of the blue sky laws of the
Failure to Recognize the User as Issuer Jutisdis, as published in the CCH Blue Sky Law
Reporter or online at www.LexisNexis.com/State Securities Administrative Decisions, No

° California and Louisiana are two of the statd®se ble sky law definition of the term issuer

follows the approach of Section 2(4n addition, Section 59510f the California Government

Code provides that it is unlawful for any person to offer or sell in an issuer transaction any

security constituting a fréional interest in a lease, installment sale or other obligation of a local
agency without obtaining the prior written consent of that local agency to that offer or sale,

unless the security is created concurrently with, and is an integral part of ahariigto which

the local agency is a party (Section 5951(f). Local agency is defined broadly under Section
5950(f), California Government Code, as fAany
special district, public corporation, or otherpudint i t yo of t he h&tate of C
Louisiana blue sky law also expressly includes certificates of participation in its municipal bond
exemption from registration. See Sectior7/0B1), Louisiana Statutes.

* The blue sky laws of most of the Faiduto Recognize the User as the Issuer Jurisdictions are
based in substantial part on the 1956 Act, which also did not provide for treatment of the user as
issuer in its definition of the term issuer.
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Action Letters, yields mixed results. Alaska, Guam, Nebraska, New Hampshire and Puerto Rico
provide no guidance, because rth&o not appear to beany no action letters for these
Jurisdictions that treat this issue. There appeab® tosingle no action letter for Ohio, which
concluded that the certificates of participation in question should be treated as the obligation of
the underlying obligor (Ohio State University). No action letters from the securities
commissions of Alabama, Delaware, Florida, Kentucky, Maryland, Massachusetts, Montana,
North Carolina, Oregon, Texas, Washington and West Virginia generally show an paftter
treating certificates of participation as obligations of the underlying state or municipal obligor,
the exceptions being some early no action letters issued by the staffs of the Alabama and
Wyoming securities commission® the contrary. No actiontters from the staff of the New
Jersey securities commission sometimes treat certificates of participation as the obligation of the
underlying state or municipal obligor and sometimes not.

Provided that the structural requirements for certificafeparticipation enunciated by
SEC no action letters in interpreting Section 3(a)(2) are satisfied, | think that the practice of
analyzing certificates of participation under state blue sky laws based on an examination of the
transaction at the level oféhunderlying state or municipal obligor is appropriate. The use of
this form of financing has been commonpl ace
financing have been known for decades (presumably, to state securities commissions), and | have
not found any state blue sky law, regulation or interpretation intended to be relied upon as
precedent by third parties to the contrary.

H. Obligations of Nonprofit Corporations

1. Introduction Nonprofit corporations are occasionally called upon to
issue bonds for the purpose of financing facilities or activities that one would normally expect to
be financed by bonds issued by states, state agencies or pslibdalisions.

This Sectionexamines theffects of NSMIA Analysis and Traditional Blue Sky Analysis
on:

@ Obligations ofnonprofit corporationggenerally,

(b) three special types of obligations issued by nonprofit corporations,
namely,63-20 Bond issuedpursuant tdnternal Revenue ServidgevenueRuling 63-20, bonds
issued by New York Local Development Corporatiang TexasQualified Scholarship Funding
Bondsissuedpursuant t&Section 150(d)(2) of the Internal Revenue Code of 1986, as amended

2. Nonprofit CorporationsUnder Traditional Blue Sky AnalysisUnder
Traditional Blue Sky Analysis, it can be very difficult to conclude that bonds of nonprofit
corporatons qualify forthe nonprofit corporatioexemptiors from registratiorunder state blue
sky laws

To begin with, approximately 30 of the Blue Sky Jurisdictionsmpose substantial
limitations on the offer and sale of nonprofit corporation bonds tog#dreeral public. The
following are some examples of such limitations:

75



@) In Alabama, Arkansas, Kentucky and Tennessee, certain filings claiming the
availability of the exemption must be made with the state securities commission, followed by a
waiting perod during which the state securities commission may disallow the exemption.

(b) In Virginia, facilities that may be financed with proceeds of nonprofit corporation
bonds are severely limitedd., only church bonds qualify).

(© In Louisiana and Ohiothe nonprofit exemption from registration explicitly
excludes evidences of indebtedness.

(d) In Maryland, qualifying for the nonprofgxemption from registration includes a
filing with the securities division 10 days prior to first sale andoéering documentthat
satisfies detailed disclosure requirements that were originally promulgated in connection with the
Maryland limited offering exemptior.

Beyond such limitations, there is the more general problem of eliciting the facts needed
to support theconclusion that the exemption from registration is available. The nonprofit
corporation exemption under the Connecticut blue sky law is illustrative of this problem.
Section 36K21(a)(9), General Statues of Connecticut, which is based on the Uniforriti8sc
Act of 1956, provides an exemption from registration for:

Any security issued by a persarganizedand operatednot for private profit but
exclusively for religious, educational, benevolent, charitable, fraternal, social, athletic, or
reformatoy purposes or as a chamber of commerce, trade, or professional association.
[Emphasis addefd

The offering documenmay contain enough information about the nonprofit corporation
issuer to conclude that the issuepiganizedfor one of thespecified puposes If not, analysis
ofthe i ssuer 6s art i c Havswiloffen provideabagsdor onciudingthaa nd by
the issuer is organized for one of the specified purposes.

But what about beingperatedfor one of the specified purposes anok ffior private
profit? My experience is thaiffering documerst do not contain the detailed, factual information
needed to come to such c¢onc Thatsortohirdormato (ot t he
example, the information contained in IRS Fo890, Return of Organization Exempt From
Income Tax) is typically assembled and analyzed as part of an opinion of counsel to the effect
that the issuer is an organization described in Section 501(c)(3) of the Internal Revenue Code.
However, such informatin is not usually found in the primary document on which blue sky
practitioners rely i(e., the official statement) and not all @B issuers are 501(c)(3)
organizations to begin with.

*’See Maryland Blue Sky Regulations, Titlei03tate law Department, Subtitle Q2Division
of Securities, Chapter 04 Exemption from Registration Regulations, Rule .01 Requirements for
compliance with nefor-profit exemption, CCH para. unavailable.
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In short, in using Traditional Blue Sky Analysis, it can be verydiffito conclude that
bondsissued by a nonprofit corporatiomcluding 63-20 Bonds, NYLDC Bonds andexas
Qualified Scholarship Funding Bondsgualify for exemptions from blue sky registration
requirements, because: (a) the majority of the states imgualsstantial limitations on the
availability of the nonprofit corporation exemption from registration, qti¢ring documers
usually do not contain the kind of informatio
not all nonprofit issuers are @agizations described in Section 501(c)(3) of the Internal Revenue
Code.

3 Exemptions from Registration Under Section @aYor 63-20 Bonds,
NYLDC Bonds andTexas Qualified Scholarship Fund Bondkhis section described) the
basic federal tax lawrequirements for 620 Bond, NYLDC Bond and Texas Qualified
Scholarship Funding Bosdand (2) how 63-20 Bonds, NYIDC Bonds andTexas Qualified
Scholarship Fundingondsqualify for an exemption from registration under Section 3(a)(2)

@) 63-20 Bonds Internal Revenue Service Revenue Ruling263
provides that nonprofit corporatiofermed under the general nonprofit law of a state may issue
obligations fAon behalf ofo a political subdi v
met: (1) the corporation must engage in activities which are essentially public in n&jutiee (
corporation must be one which is not organized for profit (except to the extent of retiring
indebtedness); (3) the corporate income must not inure to any private person; (4) the state or a
political subdivision thereof must have a beneficial regé in the corporation while the
indebtedness remains outstanding and it must obtain full legal title to the property of the
corporation with respect to which the indebtedness was incurred upon retirement of such
indebtedness; and (5) the corporation imhesve been approved by the state or a political
subdivision thereof, either of which must have approved the specific obligations issued by the
corporation (obligations of nonprofit corporations which satisfy the foregoing requirements are
referredtoheien a-20 ABABnds o) .

This financing technique was used extensively in the 1970s to overcome state law
Il imitations on the issuance of muni ci pal bon
example, a county, city or school district) from issuthg bonds itself. Typical financing
structures included (1) the leasing of the bond financed facility by the nonprofit corporation to
the on behalf of entity and (2) the leasing of the real estate by the on behalf of entity to the
nonprofit corporation agpled with a lease back of the real estate and the bond financed facility
from the nonprofit corporation to the on behalf of entity. Lease payments made by the on behalf
of entity provided the revenues needo pay debt service on the bonds.

Rev. Proc82-26 sets fath the circumstances in which the five tests outlined in Internal
Revenue Service Revenue RulingB3Bwill be deemed to have been met and, consequently, the
Internal Revenue Service will issue a favorable advance ruling.

Pursuant to theaaction letters listed paragraphs 9. and 10. of Appendix 2083onds
are exempt from registration pursuant to Section 3(a)(2).
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Occasionally, couns@h a no action requebtas argued explicitly that tr&3-20 Bondsn
guestion are being issued byfjublic instrumentality under Section 3(a)(2), followed by a
favorable, generic response from the SEC staff that the bonds are exempt from registration
pursuant to Section 3(a)(%). However, h most of theno action letterdisted in paragraphs 9.
and 10 of AppendixC, neither the no action request nor the favorable no action resfronse
the SEC states explicitly why the -@® Bonds in question qualify under Section 3(a)(2). The
usual pattern is for counsel to recégher the factual elements neededqualify the bonds in
guestion as 620 Bonds or recite such elements coupled with a statement that the bonds will be
issued on behalf of a political subdivision pursuant to Revenue Ruli @8llowed by a
claim of an exemption under Section 3(a)(@jthout stating exactly why compliance with
Revenue Ruling 620 would result in an exemption from registration for a political subdivision
or public instrumentality under Section 3(a)(2his reticence to state the exact characterization
of the issuerin the parlance of Seon 3(a)(2) (i.e, political subdivision or public
instrumentality)may be due to the faethile that Section 3(a)(2provides an exemption from
registration for public instrumentalities of states and territoriedpes not explicly provide an
exemption from registration for obligations of instrumentalitiegalitical subdivisions €.g,
counti es, cities, school districts), which ar
requests.

Notwithstanding the lack adn explicit characté&ration of the nature of the issuer the
literal words ofSection 3(a)2), the SEC no action letters listed in paragraphs 9. and 10. of
AppendixD provide that 6320 Bonds are exempt from registration pursuant to Section 3(a)(2).
The clear implication from the facts of these no action letters is that the obligations of
instrumentalities of political subdivisions qualify for an exemption from registration under
Section 3(a)(2). The willingness of the SEC staff to interpret Sectfa)(23 to include
instrumentalities of political subdivisions is not limited to-Z&B Bonds. Seéhe discussion of
Texas Qualified Scholarship Funding Bonds in the immediately following subsection. See also
lllinois School District Liquid Asset Fund Pluslay 16, 1974, discussed Robert A. Fippinger,
THE SECURITIES LAW OF PuBLIC FINANCE, Second Edition, Section 2:9.3.A, pagd 2 in
which counsekuccessfully argued that a common law trust fund that was created to provide
township treasurers and pubkchool district treasurers a method of commy investments of
temporary cash reserves was an instrumentality of the school districts (which are political
subdivisions under Section 3(a)(2)), township treasurers and school treasurers which become
partidpants in and place public school district moneys in the fund.

(b) New York Local Development Corporatioasd Revenue Ruling 5787
New York local development corporations (hereinaftefrer r ed t o as -farNYL DCs ¢
profit corporations that may be incorporated or reincorporated by one or more counties, cities,
towns or villages of the State of New York, or any combination thereof, or the New York Job
Development Authority, for variess charitable or public purposase(, relieving and reducing
unemployment, promoting and providing for additional and maximum employment, bettering
and maintaining job opportunities, etc.). The statute providing for such incorporation or
reincorporationexpressly provides that in carrying out such purposes and in exercising the

*8 See Humble Medical Facilities Board, Inc., October 3051&ichmond County Health
Corp., May 16, 1977; and Manhattan Health Authority, Inc., June 27, 1977.
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powers conferred by it such corporations will be performing an essential public function. See
Section 1411, New York Nédtor-Profit Corporation Law.

NYLDCs routinely issue taxexempt bonds, either in reliance upon Revenue Ruling 63
20 for public projects that ul ti mately becom
Section Il.H.3.(a)supra or Revenue Ruling 5I87 for conduit issues (described below).

Revenue Ruling B187 holds that bonds issued by Alabama Industrial Development
Boards are considered issued on behalf of a political subdivision of a state where the following
factors are present. (1) the Board is formed only after the governing body of the political
suldivision concerned has given its formal approval to the creation of the Board and to the form
of certificate of incorporation; (2) the board of directors of the Board is elected by the governing
body of the political subdivision concerned and serves withouc o mpensati on; ( 3)
corporate powers include the power to acquire, improve, maintain, equip and furnish projects, to
lease such projects and collect rent; to sell and convey any and all of its property whenever the
board of directors shall finduch action to be in furtherance of the purposes for which it was
organized; and to issue bonds for the purposes of carrying out any of its powers; (4) all bonds are
payable solely out of revenues and receipts derived from the leasing or sale by thefBtsar
projects; (5) the political subdivision is not liable for the payment of principal or interest on any
of the bonds of the Board; (6) the Board is exempt from all state taxation, and interest on bonds
issued by the Board is exempt from state takBsthe Board is a nonprofit corporation and no
party of its net earnings may inure to the benefit of any private person; and (8) upon dissolution
of the Board, the title to all property owned by it shall vest in and become the property of the
political subdivision in which the Board is located.

In two private letter rulings the Internal Revenue Service has concluded that the
NYLDCs described therein satisfied the requirements of Revenue Rulki§/Aéand that the
bonds in question were treated as issoie behalf of a state or political subdivision. See Internal
Revenue Service Private Letter Rulings 200307004 and 200936012.

The only SEC no action request that | have found that considers whether obligations of a
NYLDC are exempt under Section 3(a){2)Troy Housing Development Corporation, October
29, 1987 which involved the issuance of taxable refunding bonds by Troy Housing
Devel opment Cor por a tTioyoHousifgivdsrinaoypordden wrsdér nhg Blew
York Not-For-Profit Corporation Law.The purposes for which Troy Housing was formed were
to act as a fApublic housing agencyo aihid A n
the meaning of Sections 3(a) and 11(b) of t
Act 0) e bords Tohbe refunded had been issued in 1982 and the interest thveason
excludable from gross income pursuant to Section Iif(thle Housing Actrather than pursuant
to Section 103 of the Internal Revenue Codée requirenents fortax-exempt status unde
Section 11(bjncludeda determination by the United States Department of Housing and Urban
Devel opment (AHUDO) that the issuer inhaguest:
the interest on the obligations in question were exempt fromidaxptirsuant to Section 11(b)
of the Housing Actsucha determination had been made by HUD with respedirty Housing
andthe interest orthe bonds to be refunded. Howew&ubsequent to the issuance of the bonds
to be refundedHUD 6 s abi | ate bpndd as tasdkemgptipgrguant to Section 11¢m|d

St
he
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beeneffectively repealed by Section 149(c)(1) of the Internal Revenue Code6fahd thus,
no such determination would be made with respect to the refunding bonds.

Counsel requesting no actionttés asked for confirmation that the refunding bonds
would be treated as obligations of a public instrumentality under Section 3(a) notwithstanding
the | ack of such a determination by HUD, b a
purposes as set torin its certificate of incorporation, (2) prior approval tbeé Authority, a
municipal housing authoritywas required for each project undertaken by the issuer, (3) the
issuer could not issue bonds, notes or other obligations without the approvalfaittiority, (4)
the activities, books and records of the issuer were subject to review and audit by the Authority
(5) upon dissolution, all assets of the issuer would be transferred to the Authority, to another
public housing agency or to another -hat-profit entity as determined by the Authority and
approved by HUD and (6) HUD had previously determined that issuer was a public housing
agency under the Housing Act.

The no action request also argued that the fact that the interest on the refundisg bon
was subject to federal income taxation was irrelevant to the status of the refunding bonds as
exempt securities under Section 3(a)(2) and that the obligation of tipeofdrowner to make
payments under the mortgage note insured by the Federal HoNgingni ni strati on (
pursuant to Section 221(d)(4) of the Housing Act nlid give rise to a separate security under
Rule 131, because such obligation qualified under the Rule 131(b)(2) exception to Rule 131 for
any public project owned and operated by on behalf of and under the control of a
governmental unit specified in Section 3(a)(2) (such control being evidenced by the regulatory
agreement between the FHA and the owner and the Housing Assistance Payments Contract
between the Authority and HUD witrespect to the Project). The no action request was granted.

While SEC no action letter requests for-B3 Bonds under Section 3(a)(2) often
expressly cite and demonstrate satisfaction of the requirements of Revenue Raihg 6ave
found noSEC no action letter requests that cite Revenue Rulin§j837as the basis for the
request or that even mention it in passing. However, SEC no action letters have treated Alabama
Industrial Development Boards as entities that qualify under Section 3(&)ithput any
anal ysis of the issuersd status (see The 1 nd
Alabama, May 1, 1974; The Industrial Development Board of the City of Huntsville, June 17,
1974; The Industrial Development Board of Huntsville, Alaia, September 27, 1974; Industrial
Devel opment Board of the City of Montgomery,
Industrial Development Board of the City of Dothan, Alabama, September 22, 1975), except that
in Montgomery, suprg counsel pointed w that the board was a public corporation and
instrumentality under the laws of the State of Alabama

Like bonds issued byAlabama Industrial Development Boardspnds issued by
NYLDCs that satisfy the requirements of Revenue Rulingd &7(determinecon a casédy-case
basis( A NY L CD Bhouldds teeateds securities issued Ipyblic instrumentalities under
Section 3(a)(2).

(© Texas Qualified Scholarship Funding Bon@Qwialified scholarship
funding bonds issued by Texas nonprofit corporations described in Section 150(d)(2) of the 1986
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Code (ATexas Qualified Scholarship Funding Bc
(i.e., provide a secondary market for) studémeins originated by banks and other lenders.
Pursuant to Section 150(d)(2) of the 1986 Code, a qualified scholarship funding bond is a bond
which is issued by a corporation which (i) is a corporation not for profit established and operated
exclusively forthe purpose of acquiring student loan notes insured under the Higher Education

Act of 1965, and (ii) is organized at the request of a state or one or more psiiticiisions

thereof or is requested to exercise such power by one or more politicalisisindinand required

by its charter and bylaws, or required by state law, to devote any income (after payment of
expenses, debt service, and the creation of reserves) to purchase additional student loan notes or
pay over any income to the United States.

Section 150(d)(2) of the 1986 Code is a carryover of Sections 103(a)(2) and 103(e) of the
Il nternal Revenue Code of 1954, as amended (tt
permit states (namely, Texas), whose political subdivisions did not hawaiguth issue bonds
to finance student loans, to issue-&xempt bonds through nonprofit corporations which would
not ot herwi se qualif ye,ast hifieoon woelH al fnoaf 0q uiad s u
authoritieso for f etdey werd nottspegificapyuautipoozedelgstatb e c a u s «
statute to issue bonds on behalf oftate or local governmental unit, as required by Treasury
Regulation 1.103(b), and because student loans are not tangible property, as required by
Revenue Rulingg3-20). Qualified scholarship funding bonds must satisfy the requirements
applicable to qualified student loan bonds under Section 144(b) of the 1986 Code if the interest
thereon is to be excludable from gross incdhe.

However,the fact that an issuer ispable of issuing qualified scholarship funding bonds
the interest on which is excludable from gross income ishyoitself, sufficient to provide for
an exemption from registration pursuant to Section 3(a)(2) and, by extension, covered security
status uder Section 18(b)(4)(C). In a series of no action letters from the 1970s involving the
issuance of qualified scholarship funding bonds by Texas nonprofit corpor&tibiesincoming
letters requested a no action position based on Section 3(a)(2), ahelxteelegislation under
which the nonprofit corporations were organized was reviewed to demonstrate the control of the
nonprofit corporations by the governing bodies of the political subdivi§foné primary
characteristic of such control appears to eegbwer of the political subdivision to appoint and
remove the directors of the nonprofit corporation. The South Texas Higher Education Authority

> This paragraph and the two paragraphs immediately preceding it are based on a similar
discussion contained FUNDAMENTALS OF MUNICIPAL BOND LAW 2005,nate 6 supra Section
2, pages 25258.

%0 See Abilene Higher Education Authority, Decemp@r1976, 1976 SEC Néct. LEXIS
2784; Central Texas Higher Education Authority, November 21, 1977, 1977 SEACtN2/28;
and South Texas Higher Education Authqriay 8, 1977, 1977 SEC Nact. LEXIS 1236.

®1 The bonds that were the subject of these no action requests were issued by nonprofit issuers
described in Section 53.47 of the Texas Education Code. That section was deleted, effective
September 1, 2005, bsimultaneously replaced with comparable provisions under the Section
53.47B of the Texas Education Code.
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no action request described the drafting of the Texas legislation, which was in consultation with
the Treasw Department to assure that the legislation paralleled the control requirements of
Revenue Ruling63-20. In each no action letter, counsel argued that the issuer was an
instrumentality of the sponsoring cityg, a political subdivision)The responsestthese no

action requests concluded that an exemption from registration under Section 3(a)(2) was
available.

Subsequent no action letter requests involving Section 150(d) nonprofit corporations
whose directors were appointed by the existing directgpsearfor exemptions from registration
in the alternativej.e., either under Section 3(a)(2) or 3(a){#).The bases for the favorable
responses were either unclear (Nebraska Higher Education Loan Program) or Section 3(a)(4)
(California Student Loan FinaacCorp. and Student Loan Fund of Idaho Marketing Association,
Inc.). In any event, these three no action letters do not provide a basis for covered security
status under Section 18(b)(4)(C).

4, Outof-State Issuers63-20 Bonds, NYLDC Bonds and Texas Qualified
Scholarship Funding Bonds that qualify for an exemption from registration under Section 3(a)(2)
and that are issued byputof-state issuers constitute covered securities under Section
18(b)(4)(C). Pumgant to Section 18(a), states may not impose registration, offering document or
merit condition requirements on such covered securities but may, pursuant to Section
18(c)(2JA), impose a notice filing requirement. Compliance with a notice filing requiteme
provides an alternative route to blue sky compliance in those situations where, under Traditional
Blue Sky Analysis, an exemption from registration under the nonprofit corporation exemption
from registration is not available. See Section Il.Hs8prg for a discussion of the difficulties
in qualifying under state blue sky law exemptions from registration for securities issued by
nonprofit corporations.

If the jurisdiction in question has not imposed a notice filing requirement on covered
securitiesdescribed in Section 18(b)(4)(C), then covered security status of B8 &&nds,
NYLCD Bonds and Texas Qualified Scholarship Bonds in question is sufficient for compliance.

However, as of the date of this paper, there are eleven jurisdictions in edvehed
securities described in Section 18(b)(4)(C) may be subject to a notice filing requirement. The
jurisdictions are: lllinois, Maryland, Montana, New Hampshire, New Yorklorth Dakota,

Ohio, Oregon, the Commonwealth of Puerto Rico, Texas and Wéshing

A consent to service of process signed by an officer of the issuer must be provided as part
of the notice filing for eight of these jurisdictions, namely: Maryland, Montana, New

®2 Nebraska Higher Education Loan Program, Inc., June 21, 1979, 1979 SEE.NEXIS
3004; California Student Loan Finance Corp., May 22, 1981, $8&1 NceAct. LEXIS 3617,
and Student Loan Fund of Idaho Marketing, Inc., January 6, 1993, 1993 SBECt.N&EXIS 13.

A filing is required in New York for financi
investments in one or more real estate ventutes SeStierell.D.2.(d)supra
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Hampshire, New YorR?! Ohio, the Commonwealth of Puerto Rico, Texasl Washington.

When the issuer is a state or political subdivision, as a practical matter compliance with a notice
filing requirement that includes a consent to service of process signed by an officer of the state or
political subdivision is not possihldecause such issuers routinely refuse to sign consents to
service of process as a matter of public policy and their bond purchase agreements routinely
provide that they are not obligated to sign
political subdivisions can be expected to object to related issuers-20 &nds, NYLDC

Bonds and Texas Qualified Scholarship Funding Bonds signing such consents.

5. In-State Issuers In-state issuers of 620 Bonds,NYLDC Bonds and
Texas Qualified Scholarship Funding Bonds that qualify for an exemption from registration
under Section 3(a)(2) are not covered securities in the state in which the issuer is located and,
thus, usually face the difficulties of compliancethwstate blue sky law exemptions from
registration for nonprofit corporations, as described in Section Il.sUfra

63-20 Bonds, NYLDC Bonds and Texas Qualified Scholarship Funding Bonds
may, however, be treated as obligations that qualify undestéte municipal bond exemption
from registration if they have been validly designated under state law as an instrumentality of a
state or political subdivision. See the discussion in Section 1I.A.3. concerning the effect of
instrumentality status under stablue sky laws. For example, sponsoring political subdivisions
of NYLDCs occasionally designate the related NYLDC as an instrumentality of the sponsoring
political subdivision.

®In New York, if the 6320 Bondsor NYLDC Bonds in questiononstitute a participation

interest in or investment in real estate (Seetion 11.D.2.(d)suprg, the methods of compliance
are the filing of either a Paly Statement 104 Application or a Form 99, both of which require a
consent to service of process signed by the issuer. However, a staff member of the New York
State Department of Law has indicated a general willingness to vi&® 83uerand NYLDCs
asinstrumentalities of a state or political subdivision, in which case the filing of a Policy
Statement 103 Application would be appropriate. A Policy Statement 103 Applicationadoes
require a consent to service of process. Howevermayewish toched first with Mr. William
Peters of the New York State Department of Law, telephone (2123 4% before filing a

Policy Statement 103 Application in connection with an issue <®GBondsor NYLDCs.
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Appendix A

Fundamental Bases of Blue SkiRequirements Applicable to Municipal Bonds

A. Introduction The fundamental bases of blue sky requirements applicable to
municipal bonds are a comlation of state and federal law, namely

(1) the uniform securities acts and amendments promulgated from time to time by
t he National Conference of Commi ssioners o

(2) theamendments made to Section 18 of the Seearitict of 1933 (attached
hereto as Appendix B) pursuant to tRational Securities Markets Improvement Act of 1996
( ANSMlakdo ) ,
(3) Securities and Exchange Commi ssi on

The purpose of this Appendix is to summarize basic requiranoétite foregoing.

B. The First Blue Sky Law and the Uniform Securities Act of 1956

The first blue sky | aw was enacted in 19
apparently came into general use to describe legislation designed to protect investors from
promoters who, i f | et to their own devices,

s i mpPI ince 1911, blue sky laws have been enacted in various fareery state, the

District of Columbia, the Commonwealth of Puerto Rico, Guam and the U.S. Virgin Islands. In
1917, the United States Supreme Court held in various cases that a number of these statutes did
not violate the Fourteenth Amendment or undulyden commerc®,

The Uniform Securities Act of 1956 (the i1l
Conference of Commissioners on Uniform State
1956 Act provides an exempt iitg (includingoanreveneeg i st r «
obligation) issued or guarantedsy the United States, any state, any political subdivision of a
state, or any agency or corporate or other instrumentality of one or more the foregoing; or any
certificate of deposit for any of tfeor egoi ng. 0 [ Emphasis added. ]
Act defined figuaranteedd to meant @gpesat aat edidyv

The commentary of the 1956 Actds draftsma
general, acrostieboar d exemption from registration for
standar do among t he states and t hat t he d i

® Jonathan R. Macey and Geoffrey P. Mill@rjgins o the Blue Sky Law30TEXAS LAw
RevIEW 347, footnote 59 at 360.

®Hall v. Geiger Johns Co., 242 U.S. 539 (1917); Caldwell v. Sioux Falls Stock Yards Co., 242
U.S. 559 (1917); Merrick v. N.W. Halsey & Co., 242 U.S. 568 (1917), citkdins LosS
FUNDAMENTALS OF SECURITIESREGULATION 8 (2nd ed. 1988).
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phr as e o®f ®hg L986aAct.has been adopted at one time or another, in whole or inypart, b
37 jurisdictions®

Neither the 1956 Act nor the accompanying
subdivisionodo or fAinstrumentality. o As wi || k
continued through various statutory enactments dahegnsuing half century.

C. Uniform Securities Act (1985) with 1988 Amendments

The Uniform Securities Act (1985) with 1988 Amendments, also promulgated by
NCCUSL (theodo)iloed8xbpamcdted t he municipal bond e
401(a) (1) by changing the phrisgeglormi ggsaedntoge
[Emphasis added.]

Section 401(a) (1) of the 1985 Acua rsantgehetd oy

to mean: iguar an alleoe substardiallyt all ofppreiyahaedirtterest or
di vidends. o [ Emphasis added. ] Section of th
mean: fAinsured as to paymeni ncf pall aod suoberaea

While Section 401(b)(1) of the 1985 Act retained the exemption from registration for
municipal bonds, it also provided in bracketed gaxbptional exclusiofrom this exemption for
any security:

any secury payable solely from revenues to be received from a nongovernmental
industrial or commercial enterprigmlessthe payments armsured or guarantedaly a
person whose securities are exempt from registration under paragraph (2), (3), (4), (5),
(7), (9) or (13) or the revenues from which the payments are to be madedaecia
obligationof such a person. [Emphasis added.]

The persons described in paragraphs (2), (3), (4), (5), (7), (9) and (13) of the Section
401(b) of the 1985 Act referred to al®g.e., those persons whose insurance, guarantee or direct
obligation can save the exemption from registration) include:

(2) Canada and Canadian provinces, territories and political subdivisions;

(3) a depository institution whose accounts arelied by the Federal Deposit Insurance
Corporation and similar entities;

(4) an insurance company organized under the laws of any state and authorized to do
business in the issueroés state;

" LouisLoss ANDEDWARD M. COWETT, BLUE SKY LAw, page353(1958)

®Reporterds Preface to Proposed Revisions of |
Commissioners of Uniform State Laws, Decem®@00, available online at
www.law.upenn.edu/bll/ulc.htm
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(5) arailroad, other common carrier, public utility or Halglcompany that is (i) subject
to the jurisdiction of the Interstate Commerce Commission, (ii) a registered holding company
under the Public Utility Company Holding Act of 1935 or a subsidiary of a registered holding
company within the meaning of that Agtii) regulated in respect to its rates and charges by a
governmental authority of the United States or a state; or (iv) regulated in respect to the issuance
or guarantee of the security by a governmental authority of the United States, a state, @anada,
a Canadian province or territory;

(7) an entity whose securities are listed or approved for listing on certain stock
exchanges, including the New York Stock Exchange;

(9) certain clearing agencies registered under the Securities ExchangelAgddoand

(13) certain nonprofit membership cooperatives, provided that they are not traded to the
public .

The idea of excluding from the municipal bond exemption from registration bonds
payable from revenues to be received from a nongovernmerdaktrial or commercial
enterprise was not original to the 1985 Act. The NCCUSL Comment to municipal bond
exemption from registration contained in Sect
number of jurisdictions presently require the regigira of IDBs or other revenue bond
securties. o

Neither the 1985 Act nor the accompanying
subdivision, o Ainstrumentalityo or Anongovern

D. National Securities Marketsmprovement Act of 1996 A NS M|l A0 )

1. Section 18(a) Pr&Emptions After NSMIA NSMIA became law on
Octoberll, 1996. NSMIA significantly amended the Securities Act of 1933, as amended (the
ASecurities Act of 19330), the Securities EXxc
1940 and the Investment Advisers Act of 1940.

Prior to NSMIA, Section 18npvided that the Securities Act of 1933 did not-pnept the
jurisdiction of any state securities commission with respect to municipal bonds offered or sold in
that state. Prior to NSMIA, several states required registration of certain types of municipal
bonds and/or imposed requirements on the content of offering documents as a condition to the
offer and sale of such municipal bonds to the general public.

Section 18 of the Securities Act of 1933, asvréten by NSMIA, is set forth in the
Appendix Battached hereto An  under standing of NSMI A6s amen
criticali mportance to a blue sky |l aw practitioner

®Leo V. Roinila, J.D. and Jay B. Fishman, JID\w AND EXPLANATION, UNIFORM SECURITIES
AcT 0F2002 page 4342003)



resulted in the federal pemption of many, but not all, state reqgistration and offedacument
requirements applicable to municipal bonds.

Section 18 limits state authority to regulate the offer and sale of municipal bonds that
constitute Acovered securitieso.

Section 18(a) provides that, except as otherwise provided in Section 18y,naile,
regulation, or order, or other administrative action of any Staeany political subdivision
thereof:

€)) requiring registration or qualification of securities or securities
transactions shall apply to a covered security,

(b)  shall profibit, limit, or impose any conditions upon the use of any offering
documentige., an official statement) for a covered security, or

(c) shall prohibit, limit, or impose conditions, based on the merits of such
offering or issuer, upon the offer or safeany covered security.

2. Covered Securities

@) General The key to understanding NSMIA is an understanding of
the two types of municipal bonds that constitute coveredrigies. Municipal bonds are
covered securities under Sections 18(b)(4)(C) or 18(b)(4)(D) of the Securities Act of 1933,
respectively, if they are:

0] Section  18(b)(4)(C) Covered Securities Section
18(b) (4) (C) provides covered security status
securities that are exempt from registration under Section 3(&X2gpt that a municipal
security that is exempt from registration pursuant to 8e@&{a)(2) is not a covered security if it
is offered or sold in the state in which the issuer is locate@ddition, the definition of Section
18(b)(4)(C) covered security excludes securities of certain nonprofit organizations under Section
3(a)(4), seurities issued in connection with a bankruptcy or reorganization under Section
3(a)(10) and securities sold only to residents in a single state under Section 3(a)(11).

(i) Section 18(b)(4)(D) Covered Securities Section
18(b)(4) (D) provides <covered security status
securities that are exempt from registration under SEC rules and regulations promulgated
pursuant to Section 4(2) of the Seties Act of 1933. These rules and regulations consist of
Rule 506 of SEC Regul ation D, which provides
Atransactions by an issuer not involving any

“Section 18(d)(3) provides thatnSectoe3dftter m A St a
Securities Exchange Act of 1934. Under Section 3 of the Securities Act of 1934, State means
Afany State of the United States, the District
ot her possession of the United States. 0



These exemptions are discussed insadion (b) below.

(b) Section 3(a)(2) Exemptions from Registratiomhere are three
exemptions from registration for municipal bonds under Section 3(a)(2), which this paper will
refer to as: (a) the General Exemption, (b) the IDB Exemption and (c) the Bank Guaranty
Exemption (collectivel y,o0.)(ThedDBR&mmionireguires3hbata) ( 2)
the interest on the municipal bond in question be excludable from gross incAmeoted
above, Section 18(b)(4)(C) confers covered security stailyson municipal bonds issued by
out-of-state issuers; municipal bonds that qualify for an exemption from registration under the
General Exemption or the IDB Exemption aret covered saarities in the state in which the
issuer is located.

In addition to the Section 3(a)(2) exemption for the bonds in question, counsel must also
consider whet her the Dbonds I n question incl
registration or gudies for its own exemption from registration, as more fully discussed below
under fASeparidae Securities, o

M General Exemption Section  3(a)(2) provides an
exemption from regi stirsatuiean offorgufaAmynt sed urbiy
Columbia, or by any State of the United States, or by any political subdivision of a State or

Territory, or by any public instrumentality o
Exempti on 0) | Exematibneprov@lesnthe rexemption from registration for traditional
or Agovernment al purposeo municipal bonds su:

sewer revenue bonds, as well as private activity bonds constituting single family mortgage
revenue bonds, student loan bonds, redevelopment barmigjuit 501(c)(3pond<! and bonds
issued to finance qualified residential rental projects, (multi-family revenue bonds). This
exemption is available regardless of whether the interest on the mubizius is taxexempt.

(i) IDB Exemption Section 3(a)(2) provides an exemption
from registration (the Al DB Exemptiono) for a
(Al DBo) , as def(icn)e(d2)i nofSetchtei olnn t1e0r3n a | Revenu:d
Codeodo) and i ssued to provide manuf pravidedr i ng f

that the interest thereon excludablefrom gross income pursuant to Sections 103(c)(4) or
103(c)(6) ofthe 1954 Code, respectively. The IDB Exemption does not apply to IDBs issued

""Se fASepar at mfraSe a discissian ®fswhythe underlying lease, sale or loan
arrangement for an issue of 501(c)(3) bonds d
Rule 131.

"?The need to issue taxable IDBs typically arises becassarise expenses for the financing

exceed 2% of the proceeds of a relatedeteampt issue, in violation of the limitation imposed
by Section 147(g) of the 1986 Code.
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to provide fAprojects for residential rent al p
or industrial parks under Section 103(c){%).

The term fAindutstboatdodewasel opmmd in the 1954
from the I nternal Revenue Code of 1986 (nl1l98i
private activity bond (APrivate Activity Bol
Exemption under Section }(&)(2) has not been amended to make a corresponding change, but
following the adoption of the 1986 Code, at least one SEC no action request indicates that the
words #Aprivate activity bondod should be subst
under Section 3(a)(Z}.

In addition, references in Section 3(a)(2) to 1954 Code Sections 103(c)(4) and 103(c)(6)
should be read to mean the corresponding successor provisions under the 1986 Code, as

amended from time to time. For example,-éxempt bo d s i ssued to provi
activitieso under 18é6dt i Codel hafde) (be)enofcomnise r ue
facility bondsod issued to provide dAqualified

the 1986 Cod&

Thus, under the IB Exemption, Private Activity Bonds under the 1986 Code that are
issued to provide either: (1) manufacturing facilities, as defined in Section 144 of the 1986 Code,
or (2) fexempt facilitiesd under Section 14
res denti al rent al projectso) are exempt from |
IDB Exemption,providedthat the interest on such Private Activity Bonds is excludable from
gross income for federal income tax purpo$eg’

After the IDB Exemption was enacted, the subsections of Section 103 of the 1954 Cede wer
re-lettered, so that Section 103(c)(2) became Section 103(b)(2), Section 103(c)(4) became
Section 103(b)(4), etc. The cross references to the 1954 Code in the IDB Exemption were never
up-dated to reflect the reumbering of the 1954 Code. However, thess references in Section
3(a)(2) are interpreted by practitioners to mean tHettered sections in Section 103 of the 1954
Code.

"“See, for example, Tooele County, SEC No Action Letter (August 30, 1989).
"*See Tooele County, SEC No Action Letter (Asg30, 1989).

"®In addition to qualified residential rental projects, under current law exempt facility bonds may
be issued under Section 142 of the 1986 Code to provide airports, docks and wharves, mass
commuting facilities, facilities for the furnishirgf water, sewage facilities, solid waste disposal
facilities, facilities for the local furnishing of electric energy or gas, local district heating or
cooling facilities, qualified hazardous waste facilities, Fegleed intercity rail facilities,
environmetal enhancements of hydroelectric generating facilities and qualified public
educational facilities.
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However, taxabldPrivate Activity Bonds issued to provide manufacturing facilities, as
defined in Section 144 of the 1986 Code, or i
Code (other than fAqualified residentadremdét r ent &
exempt from registration under Section 3(a)(2) andat@onstitute covered securities.

(i)  Bank Guaranty ExemptiorFinally, municipal bonds may
be exempt from registration under Sectiqn&8) ( 2) as securities HAguar g

ABank Guaranty Exemptiono), by wvirtuethef t he
payment of principal of and accrued interest on the bonds in question. As described below, the
letterof credit t sel f i s exempt from registration unde

any bank. o

Section 3(a)(2) provides an exemption fro
guaranteed by any banko and def iorary baikingnk o t
institution organized under the laws of any state...the business of which is substantially confined

to banking and is supervised by the state...Db

The domestic branch of a forei ger Séotem k may
3(a)(2). On September 23, 1986, the SEC issued its Securities and Exchange Release No. 33

6661 (the 1986 Releaseo), in which iadtionr eaf
letters to the effect that for purposes of the Section(B(@&xemption, a branch or agency of a

foreign bank | ocated in the United States is
institution organized under the | aws of any s

regulation and supervisioof the particular branch or agency is substantially equivalent to that
applicable to federal or state chartered domestic banks doing business in the same jurisdiction.

In the 1986 Release, the SEC pointed out that the determination with respect taitteenest

of Asubstantially equivalent regulation, 0 as
of the branch or agency in question fiis subst
state...banking c¢ommio$tBeiissuers and their cosnsel. H will noteia p o n s
passing that arriving at such legal conclusions is an arduous task that is best left to banking law
specialists in onebf6s law firm, i f one is fort

""Even though IDBs (now, Private Activity Bonds) issued to provide residential rental property
described in Section 103(c)(4)(A) of 1954 Code are not eaovdry the IDB Exemption,
practitioners routinely take the position that both-éaempt and taxable Private Activity Bonds
issued to provide qualified residential rental projects under Section 142(d) of the 1986 Code are
exempt from registration pursuamt the General Exemption, in reliance upon a series of SEC
no-action letters in which, by reason of the public purpose of the financing and the control of the
project by the issuer, the project is determined to be a public project owned and operated by or
on behalf of and under the control of a governmental unit within the meaning of SEC Rule
131(b)(2). See, for example, Kidder Peabody & Co., Incorporated, SEE&ctm Letter
(January 3, 1984) anBUNDAMENTALS OF MUNICIPAL BONDS 2005 note 6,suprg Section 3,

pages 57 to 58.
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Typically in letterof credit transactions, the payment of the principal of and interest on
the municipal bonds is secured by an irrevocable dpagtletter of credit issued by a state or
nati onal bank or a by a qualifyingldomemd®uuinte 0h
equal to the full principal amount of the obligations plus accrued interest. The payment of the
purchase price, if applicable, upon mandatory or optional tender, may also be covered by the
letter of credit. This exemption is available regarslleé whether the interest on the municipal
bonds is tasexempt.

In lllinois Export Development Authority, SEC No Action Letter (July 2, 1986), a letter
of credit issued by the domestic of a foreign bar, (the New York Agency of The Bank of
Tokyo) seured the payment of an issue of taxable industrial development bonds. Absent the
letter of credit, the bonds would have been subject to registration.

Citing United California Bank, SEC No Action Letter (March 16, 1971), counsel argued
that the SEC sff had previously taken the position that although a letter of credit is not
technically a figuaranteeo under bankhouldde | aws,
interpreted to cover the practical realities of the situation [ E mp h]aGitings adde
Underwood Neuhaus & Co., Allied Bank of Texas, SEC No Action Letter (February 21, 1985)
and Chemical Bank, Lomas & Nettleton Mortgage Investors, SEC No Action Letter (December
1, 1971), counsel pointed out that the SEC staff had previously cendludt he t er m figua
i n Sect i refars t8 drrangdm2nts whereby one person agrees to see to the payment of a
security issued by another, whether or nééchnical guaranty relationship exists between that
person and the issuer][Emphasis adde] Counsel argued that the letter of credit provided an
independentbasis for an exemption from registration by reason of Section 3(a)(2) of the
Securities Act. The SEC granted the no action request.

SEC Release 38688 dated February 6, 1987, oifiity confirmed the position taken by
the lllinois Export Development Authority no action letter and its predecessors:

Financial guarantees issued by domestic banks in the form of standby letters of
credit are exempt from regjiation pursuant to SectioB(a)(2) of the Securities Act,
which exempts "any security issuedé[ by] an
organized under the laws of any State, Territory, or the District of Columbia, timessis
of which is substantially confined to bankingdais supervised by the State or territorial

banking commission or similar of ficial é."
registration "any securityéguaranteed by"
credit may be deemed not to be a guararftse some purposes, but rather an

'‘engagement é[ of ] the issuer [to] éhonor dr af

compliance with the comtlons specified,” the Commission's Division of Corporation
Finance has treated standby letters of credit as beintaft@unt to guarantees by [a]
bank."Thus, the security backed by the letter of credit and the letter of credit itself have
not been registered under the Securities AEtmphasis added]

On November 26, 2008, the SEC released updated Compliance anidsiDisc
Il nterpretations (ACD&I so) , whi ch compri se t |
interpretations of the Securities Act of 1933.
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Section 218.03 of the CD&ls reiterated the position taken by SEC Reles38883
Section 218.08orovides:

A bankguarantee of an industrial development bond is exempt under Section 863(2)
security issued by a bankrhe underlying industrial bond, if taeexempt, likewise would
be exempt under Section 3(a)(2), either because it satisfies the requirementblapplica
tax-exempt industrial development bonds or becdlusea security guaranteed by a bank
[Emphasis added.]

(© Exemption from Registration Under Rule 506 of Regulation D
Municipal bonds that are exempt from registration under Rule 506 of Regulation D are also
covered securities. Covered security status pursuant to Rule 506Gatogspend upon the
i ssuerb6s |l ocation and, t h uisgtrationcfa munipipalobendslie a n ¢
the state in which they are issued. The exemption from registration pursuant to Rule 506 also
doesnot depend upon whether the interest on the securities in questiorasemappt. Rule 506
theoretically provides an adaihal means of achieving covered security status and a Securities
Act exemption from registration for Taxable IDBsHowever, Rule 506 offerings of municipal
bonds are so rare as to be virtually fexistent, probably because municipal bond underwriters
over whel mingly prefer to avoid the Ruleds pri
states6 notice filing requirements for Rule 5
signed by the issuer and issuers routinely refuse to sign conseetyite of process. Thus, the
rest of this paper will only discuss notice filing requirements for municipal securities that are
exempt from registration under Section 3(a){®.(Section 18(b)(4)(C) covered securities).

3. State Requirements NotdPempted by NSMIA

NSMI A6 s amendment s t o -eBptcthei followingl @ue dky d n ot
requirements applicable to the sale of municipal bonds:

€) For municipal bonds that arexempt from registration under
Section 3(aR), a state may impose registration, offering document restrictions and conditions

"8Rule 506 provides an exemption from registration for limited offers and sales without regard to
the dollar amount of the offering. Rule 506(b)(1) provides that offers and sales that qualify
under Rule 506 must satisfy all the ternmsl @onditions of Rules 501 (Definitions and Terms
Used in Regulation D) and 502 (General Conditions to Be Met).

Regulation D also includes Rules 504 and 505, which were promulgated pursuant to
Section 3(b) of the Securities Act. Section 3(b) of the SteesItAct provides that the Securities
and Exchange Commission may, from time to time by its rules and regulations and subject to
such terms and conditions as may be prescribed therein, add any class of securities to the
securities exempted from registati under Section 3, if it finds that the enforcement of the
Securities Act is not necessary in the public interest and for the protection of investors by reason
of the small amount involved or the limited character of the offering, provided that the aggreg
amount of the issue does not exceed $5,000,000.



upon sale, based upon the merits of the offering or issuer, upon the sale of municipal bonds by
issuerdocated within its boundaes ®

(b) A state securities commission may impose a notice filing
requirement upon the sale of covered securities. Such a filing may include the filing of any
document filed with the SEC, together with annual or periodic reports of the value of the
securities offered or sold to persons located in the state, solely for notice purposes, together with
a consent to service of process and any requiredf fee.

(c) A state may impose on the sale of covered securities that are
exempt from registrationnder SEC rules and regulations promulgated pursuant to Section 4(2)
(i.e., Rule 506 of Regulation D), notice filing requirements that are substantially similar to those
required by Regulation D as of September 1, F996.

(d) Unless otherwise providduy state law (for example, by a blue sky
law amendment that grants an exemption from registration for covered securities), filing or
registration fees with respect to securities or securities transactions in amounts determined
pursuant to state law as ififect on October 10, 1996 (the day before the effective date of
NSMIA) shall continue to be collect&d.

(e) A state securities commission may suspend the offer or sale of
securities within its boundaries because of the failure to submit any dilifege required under
state law and permitted by Section 1&.( the filings and fees described in subparagrdphs
(c) and (d)above)®®

() A state securities commission (or any agency or officer performing
like functions) shall retain jurisdian to investigate and bring enforcement actions with respect
to fraud and deceit, or unlawful conduct by a broker or dealer, in connection with securities and
securities transactioris.

E. 1997 Amendments to the 1956 Act and the 1985 Act

In 1997, in response to the enactment of NSMIA, NCCUSL promulgated amendments to
the 1956 Act and the 1985 Act (the A1997 Ame

"Section 18(b)(4)(C).
89section 18(c)(2)(A).
81Section 18(b)(4)(D).
825ection 18(c)(2)(B)(i).
835ection 18(c)(3).

84section 18(c)(1).
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provisions. Most states that hashacted the 1956 Act or the 1985 Act enacted the 1997
Amendments. The 1997 Amendments had two profound effects on blue sky analysis: the
imposition of notice filings and dual track blue sky analysis.

1. Notice Fiings The 1997 Amendments authorize
commission to impose notice filing requirements on various types of covered securities,
including Section 18(b)(4)(C) covered securities.

In response to NSMIA, many states proceeded to imposeeniding requirements on
Section 18(b)(4)(C) covered securities, either as a result of their enactment of the 1997
Amendments or pursuant to other rab@king authority contained in their blue sky laws.

As of the date of this paper, the following gdictions have imposed notice filing
requirements on various types of Section 18(b)(4)(C) covered securities (unless they are
ot herwise exempt from registr at Arkansasnzche,r t hat
the District of Columbia, IllinoisMaryland, Montana, Nebraska, Nevada, New Hampshire, New
York, North Dakota, Ohio, Oregon, Tennessee, Texas and Washington.

Municipal bonds that are issued by -aitstate issuers and offered for sale to the public
in the District of Columbia, lllinoisMaryland, Oregon, Tennessee and Texas usually escape
compliance with the notice filing requirements in these jurisdictions, because the municipal bond
exemption from registration in these jurisdictions covers all types of municipal bonds. As
discussed irsection 1| supra the blue sky laws of Arizona, Montana, Nevada, New Hampshire,
New York, North Dakota, Ohio and Washingtbmit the availability of the municipal bond
exemption to certain types of municipal bona@sg( all municipal bonds are exemptofn
registration in Montana, except for certain municipal bonds payable from revenues to be received
from a nongovernmental industrial or commercial enterprise), so in these jurisdictions notice
filings may be required for municipal bonds issued byajtdtate issuers.

In addition, in response to NSMIA, Nebraska has limited its municipal bond exemption
from registration to bonds issued by Nebraska issuers (see Sedtidi(1§, Nebraska Revised
Statutes). However, NSMIA prohibits Nebraska from imposeygjstration offering document
and merit condition requirements on municipal bonds issued bgfaiate issuers that qualify
as covered securities. Since the Nebraska notice filing requirement currently only applies to
offerings by investment companjesferings pursuant tRule 506 of Regulation Dand offerings
by certain agricultural cooperatives (see Chapter 20, Nebraska Blue Sky Rules, CCH para.
37,420), virtually all municipal bonds issued by -ofistate issuers are exempt from the
Nebraska notie filing requirement.

Similarly, in response to NSMIA, Arkansas also limited its municipal bond exemption
from registration to bonds issued by Arkansas issuers (see Sectid@5P3, Arkansas
Statutes) The Arkansas notice filing requirement (ArkansadeR509.01, CCH para. 10,509)
applies only to covered securities under Section 18(b)(2) (securities issued by investment
companies) and offeringaursuant to Rule 506 of Regulation €b virtually all municipal bonds
issued by oubf-state issuers are exptrfrom the Arkansas notice filing requirement.

A-11



2. Dual Track Blue Sky AnalysisPrior to the enactment of NSMIA, the
general approach of state blue sky laws was that itumisnful to offer and sellan issue of
securities in the state in question unless the issue (1) was registef2d qualified for an
exemption from registration because it qualified as an exempt security or because it was offered
and sold as part of an exempt transactforsincethe enactment of NSMIA and its partial pre
emption of state blue laws, there is now a secahérnativemeans of blue sky law compliance
that does not involve registration, namely, the security in question constitutes a covered security,
as definB%d by SMIA, provided that the applicable notice filing requiremeiftany, is
satisfied:

The gist of dual track blue sky analysis is to ask the following two questions for the
municipal bonds in question:

(1) What i s the r e skylav withouat thiing N&VHACiHo ascouatt e 6 s
(hereinafter referred to as ATraditional Bl ue
(2) To the extent that some form of action is required pursuant to question (1), what is the

result after applying N&EMIAdst proNEMI AnAnéhes

| f Traditional Bl ue Sky Analysis for a pa
action needs to be taken in that state for the issue in question, then it is unnecessary to consider
the effect of NSMIA on that issue, incling any notice filing requirement that the state may
have imposed on covered securities.

If, however, Traditional Blue Sky Analysis indicates that some form of action needs to be
taken, then one must also determine what the result is after apNISM$A Analysis. The final
step in the analysis is to compare the two outcomes and choose the less burdensome outcome as
the means of compliance.

In general, when Traditional Blue Sky Analysis indicates that action needs to be taken,
the action requed is usually registration. In general, the result of NSMIA Analysis is either a
notice filing or no action at all (since some states have not imposed notice filing requirements).
And, therefore, generally speaki onsgallythedesspl| i an
burdensome course.

8See, for example, Section 301 of the Uniform Securities Act of 1956.

8In any particular jurisdiction, this alternative neegistration means of compliance arises
either: (1) because the jurisdiction has enacted the 1997 Amendments to its blue sky law, (2)
because the jurisdiction has enacted the Uniform Securities Act of @@ provides for both
nonregistration means of compliance or (3) simply because of thenppéve nature of
NSMIA.
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But not always. For example, filing the New York Policy Statement 103 Application
(which is a condition for an exemption from registration) is actually less burdensome than filing
the New York Form 99 (which is na# filing promulgated in response to NSMIX).

In addition, while a notice filing under NSMIA is usually less burdensome than a
registration, even a notice filing under NSMIA may be more burdensome than an underwriter
cares to tolerate. For examptage notice filing fee in New Hampshire reaches its maximum
amount of $1,250 when the offering price of the bonds being offered in New Hampshire equals
or exceedshe relatively small offering price &525,000°® The Washington notice filing fee is
the sum $Q0 for the first $100,000 of the offering price of bonds being offered in Washington
plus 1/20 of one percent of the excess of the offering price of bonds being offered in
Washington, with no upper limif. A notice filing fee for bonds having an offerimgice of
$5,000,000 would be $100 plus $2,450 or $@,5Faced with the prospect of paying such fees
as part of a notice filing in these states, an underwriter may decide to forego the ability to make
offers to the public in these states.

In those sti@s where separate security analysappglied Dual TrackBlue SkyAnalysis
must be applied both to the bonds in question and any separate se8egtyenerally Section
II.F., supra

F. Uniform Securities Act of 2002

The Uni form Securities Act of 2002 (the
NCCUSL.

Section 201(1) of the 2002 Act provides:

The following securities are exempt from the requirements of Sections 301
through 306 [registrationna notice filings contemplated by NSMIA] and Section 504
[filing of sales and advertising literature]:

(1) a security, including a revenue obligation or a separate security as defined in
Rule 131 (17 C.F.R. 230.131) adopted under the Securities A&3J, issued, insured
or guaranteed by...a State; by a political subdivision of a State; by a public authority,
agency, or instrumentality of one of more States; by a political subdivision of one or
more States. .. O

Thus Section 201(1) of the 2002 Actpaxds the municipal bond exemption from
registration toincludeany r el ated separate security wunder

8’See Section 11.D.2.(dsupra
8 See Section I1.D.2.(c)(2$upra

89 See Sectiotl.D.1(g)(7), supra
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Exchange kifrd) end abdlishedll registration andNSMIA-inspired notice filing
requirements applicable &l types ofmunicipal bonds®

The 2002 Act also expands the categories of institutional investors to whom sales may be
made without registration or the taking of 0
exemptiom® True to form, neither the 200%ct nor the accompanying commentary defined the
terms Apolitical subdivisiono or Ainstrument a

As of the date of this paper, the 2002 Act has been enacted and is in effect in Georgia,
Hawaii, Idaho, Indiana, lowa, Kansas, MaiMississippi,Michigan, Minnesota, MissouriNew
Mexico, Oklahoma, South Carolina, South Dakota, Vermdhe U.S. Virgin $lands and
Wisconsin.

G. Securities and Exchange Commission Rule 131

SecuritesanEx c hange Commi ssion (the ASECO0) Rul e
in 1968, but its relevance to blue sky analysis did not become fully apparent until enactments of
NSMIA in 1996 and the 2002 Act by the states listed in Section F. above. An undexgtaindin
Rule 131 is important to blue sky analysis because:

(1) it can answer the question of whether a lease, sale or loan arrangement, guaranty or
l etter of <credit i's (a) a fNseparate security.
under theSecurities Act of 1933, separate and apart from the related bond issue or (b) deemed
Ai ntegrated witho or part of the related bond
3@2)andpy extensi on, Aint egr at e dsusvthat dudlifiemasap ar t
Section 18(b)(4)(Cgovered security

(2) in two separate regulations, Pennsylvania has attempted to impose either registration
or offering documentequirements on obligations that constitute separate securities under Rule
131 (seeSectionll.F.4., supa); and

(3) Rule 131 separate security analysis has, on occasion, been a important part of the
analysis contained in state no action requests (see, for example, Wisconsin no action letters,
CCH paras. 64,97tudent loan baus], 64,977[single family mortgage revenue bondsid
64,988[multi-family bonds].

YHowever, as deparataSecarties Underdmditiondl Blue Sky Analysis,
NSMIA Analysis and the 2002 AitG e n e infaal thewersions of the 2002 Act enacted in
Maine, Michiganand Vermonpermitthe promulgation of rules or regulations that would
impose a notice filingequirement on Section 18(b)(4)(C) covered securities. As of the date of
this paper, none of these jurisdictions maposed a notice filing requirement on Section
18(b)(4)(C) covered securities.

*IFor a more detailed discussion of the 2002 Act, see ®bkosh HardingThe Effects of the

Uniform Securities Act of 2002 on Blue Sky Requirements Applicable to Municipal Securities
THE BOND LAWYER, issue of December 1, 2003.
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Prior to 1970, Section 3¢ ) P
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i ssued or guaranteed byéany S
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In 1968, after reviewing the potential abuses related to industrial development bond
financing, the SEC adopted Rule 131 under the Securities Act of 193®aedpondindRule
3b-5 under the Securities and Exchange Act of 1934es@&hrules were designed to provide
information about the private enterprise being financed, as well as the terms and conditions of
the financing arrangement. This was accomplished under both rules by providing that any part
of a municipal obligation whicls payable from funds generated by a private enterprise would be
a separate Asecurity, o within the meaning of
1934. To the extent industrial devel agippment Db
was that they were subject to the registration provisions of the Securities Act of 1933 and the
Securities Act of 193#

SEC Rule 131, 17 CFR § 230.131, provides:
8230.131. Definition of security issued under governmental obligations.

(a) Any part of an obligation evidenced by any bond, note, debenture, or other
evidence of indebtedness issued by a governmental unit specified in section 3(a)(2) of
the Act [Securities Act of 1933] which is payable from payments to be made in respect of
property or money which is or will be used, under a lease, sale or loan arrangement, by or
for an industrial or commercial enterprise, shall be deemed to be a separate security under
Section 2(1) of the Act, issued by the lessee or obligor under the |ledésegrdoan
arrangement.

(b) An obligation will not be deemed a separate security as defined in paragraph
(a) of this section if, (1) the obligation is payable from the general revenues of a
governmental unit, specified in section 3(a)(2) of the, Ataving other resources which
may be used for payment of the obligation, or (2) the obligation relates to a public project
or facility owned and operated by or on behalf of and under the control of a governmental
unit specified in such section, or (@) obligation relates to a facility which is leased to
and under the control of an industrial or commercial enterprise but is part of a public
project, which, as a whole, is owned by and under the general control of a governmental
unit specified in sch section or an instrumentality thereof.

(c) This rule shall apply to transactions of the character described in paragraph
(a) of this section only with respect to bonds, notes, debentures or other evidences of
indebtedness sold after December 2K8l

%2 This paragraph and the one immediately preceding it are an almost verbatim esararpt f
FUNDAMENTALS OF MUNICIPAL BOND LAwW 2005 note 6,supra Secti on 3, Al nd
Devel opment Bonds, 0 page 56.
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In response to Rule 131, Congress enacted Section 401 of the Employment Securities
Amendments of 1970, as a means of exempting from registration certain industrial development
bonds that would have required registration under Rule 131 and Rt8e 3ection 401
amended Section 3(a)(2) and Section 3(a)(12) of the Securities Act of 1934 by including within
the definition of exempt security any security which isiadustrial development bon¢hs
defined in Section 103(c)(2) of the 1954 Code) ititerest on which is excludable from gross
income under Section 103(a)(1) of such Cquevided that such bonds were issti@dcertain
specified purposes under Section 103(cf(4), fcertain exempt activiti
1954 Code e@rh liexempt uma er Sect withimcerlaih Bmitedf t he
dollar amounts under Section 103(c)(bg., ARexempt small i ssueso in
Code or Anqual i fied smal | i Ssuesoieuthed DB Sect
Exemption)?® Regardless of whether the interest on the bonds in question was taxable or tax
exempt, this amendment excluded from the Section 3(a)(2) exemption bonds issued to provide
multi-family housing bondsi.g., Aprojects for resi dedteiralSerce
103(c)(4)(A) of the 1954 Code and industrial parks under Section 103(c)(5) of the 1954 Code.

Subsequent to the enactment of Section 401, the SEC in SEC Release-30333
acknowledged that tasxempt IDBs that qualified under the IDBxemption (.e. taxexempt
| DBs 1 ssued to provide manufacturing facilit
103(c) (4) or 103(c)(6) of the 1954 Code, ot h
would not be subject to registration.

Thus, the related lease, sale or loan arrangement under which the conduit industrial or
commercial enterprise agrees to make payments sufficient to pay the debt servicexampix
private activity bonds that are exempt from registration pursuantetdDB Exemption is
included within the IDB Exemption and is not a separate security that requires its own exemption
from registration.

However, SEC Release -5303 also made clear that Rule 131 still applied to IDBs that
did not qualify for the IDB exmption (either because the interest thereon was taxable or because
the IDBs in question were not issued for the one of the purposes specified in Section 3(a)(2)).

% FUNDAMENTALS ARTICLE OF MUNICIPAL BONDS2006 note 6,suprg at page 57.
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